100t Co Repr. 100-739 .
1o Seasion | HOUSE OF REPRESENTATIVES | "* port 1

NATIONAL MARINE SANCTUARIES PROGRAM
AUTHORIZATION ACT OF 1988

JunEe 28, 1988.—Ordered to be printed

Mr. JoNEs of North Carolina, from the Committee on Merchant
Marine and Fisheries, submitted the following

REPORT

[To accompany H.R. 4208]

{Including cost estimate of the Congressional Budget Office]

- The Committee on Merchant Marine and Fisheries, to whom was
referred the bill (H.R. 4208) to authorize appropriations to carry
out title III of the Marine Protection, Research, and Sanctuaries
Act of 1972 during fiscal years 1989, 1990, 1991, and 1992, having
-considered the same, report favorably thereon with an amendment
and recommend that the bill as amended do pass.

The amendment is as follows:

Strike out all after the enacting clause and insert the following:
SECTION 1. SHORT TITLE.

This Act may be cited as the “National Marine Sanctuaries Program Authoriza-
tion Act of 1983"

TITLE I—-NATIONAL MARINE SANCTUARIES PROGRAM
AUTHORIZATION AND AMENDMENTS

SEC. 101. DEFINITION OF ACT.

For purposes of this title, the term “Act” means title III of the Marine Protect.:on,
Research, and Sanctuaries- ‘Act of 1972 (16 U.S.C. 1431-1439).
SEC. 102. SANCTUARY DESIGNATION PROCEDURE AMENDMENTS.
(a) Normce or DesiGNATION.—Section 304(bX1) of the Act (16 U.S.C. 1434(b)(1)) is
amended to read as follows:
“(1) NoTICE OF pESIGNATION.—(A) Subject to sub raph (B), not later than
%30 dt;ly:u after the last day of the period specified 1n sul ion (aX6), the Secre-
ry sl
“Q) publmh in the'Federal Register—

“() notice of the designation of a national marine sanctuary, with
final r ations to- implement the designation, and any other matters
required by law; an
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“(TI) notice of the availability to the public of the final management
plan an(;i final environmental impact statement relating to such sanctu-
ary; an

“(ii) submit such notice of designation to the Congress;
unless the Secretary determines, based upon the Congressional report described
in subsection (a)6), comments upon the draft environmental impact statement,
or other relevant information, not to proceed with the designation.

‘“(B) The Secretary may publish and submit a notice of designation in accord-
ance with subparagraph (A) not later than 150 days after the last day of the
period specified in subsection (aX6) if— ’

“(i) the Secretary determines that additional time is required for analysis
of and response to public comments relating to such designation; and

“(ii) the Secretary notifies the Committee on Merchant Marine and Fish-
eries of the House of Representatives and the Committee on Commerce, Sci-
ence, and Transportation of the Senate.

“(C) A determination of the Secretary not to proceed with the designation of a
national marine sanctuary—

*(i) shall be made in writing, setting forth in detail the basis for the Sec-
retary’s decision; and

*(ii) shall be submitted to the Committee on Merchant Marine and Fish-
eries of the House of Representatives and to the Committee on Commerce,
Science, and Transportation of the Senate.

“(D) The Secretary shall issue a notice of designation with respect to a pro-
posed national marine sanctuary site not later than 30 months after the date a
notice declaring the site to be an active candidate for sanctuary designation is
published in the Federal Register under regulations issued under this Act, or

- shall publish not later than such date in the Federal Register findings regard-
ing why such notice has not been published.”.
(b) TakiNG ErrECT OF DESIGNATION.—Section 304(b) of the Act (16 U.S.C. 1434(b))
is amended by adding at the end the following:

‘(6) TAKING EFFECT OF DESIGNATION.—The designation of a national marine
sanctuary (including terms of the designation which are not disapproved under
this subsection) and regulations implementing such designation shall take effect
after a period of 45 days of continuous session of Congress beginning on the day
on which such notice is published pursuant to paragraph (1), unless—

‘“(A) the designation or any of its terms is disapproved by enactment of a
joint resolution of disapproval described in paragraph (3); or

“(B) in the case of a national marine sanct that ig located partially
or entirely within the seaward boundary of any State, the Governor of the
State certifies to the Secretary that the designation or any of its terms is
unacceptable, in which case the designation or the unacceptable terms, as
applicable, shall not take effect in the area of the sanctuary lying within
the seaward boundary of the State.”. ’

(c) CONPORMING AMENDMENT.—Section 304(bX2) of the Act is amended— .
g,l,) by striking “paragraph (1) (A) or (B)” and inserting “paragraph (5) (A) or

@ by striking “paragraph (1XA)” the second place it appears and inserting
“paragraph 5(AY'; and

(3) by striking “paragraph (1XB)” and inserting “paragraph (5XB)". _

S8EC. 103. PROMOTION AND COORDINATION OF RESEARCH; SPECIAL USE PERMITS; USE OF
DONATIONS.
The Act is amended— )

(1) by striking section 308;

(2) by redesignating section 309 as section 308; and

(3) by adding at the end the following:

“SEC. 309. PROMOTION AND COORDINATION OF RESEARCH.
“The Secretary shall take such action as is necessary to promote and coordinate
the use of national marine sanctuaries for research purposes, including—

(1) requiring that the National Oceanic and Atmospheric Administration, in
conducting or supporting marine research, give prioritiy to research involving
national marine sanctuaries; and

“(2) consulting with other Federal and State agencies to promote use by such -
agencies of one or more sanctuaries for marine research.
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“SEC. 310. SPECIAL USE PERMITS. i

‘(a) IssUANCE oF PErMITS.—The Secretary may issue special use permits which
authorize the conduct of specific activities in a national marine sanctuary if the Sec-
retary determines such authorization is necessary—

“(1) to establish conditjons of access to and use of any sanctuary resource; or

“(2) to promote public use and understanding of a sanctuary resource.

“(b) PerMiT TERMS.—A permit issued under this section—

(1) shall authorize the.conduct of an activity only if that activity is compati-
ble with the purposes for which the sanctuary 18 designated and with protection
of sanctuary resources; ) :

“(2) shall not authorize the conduct of any activity for a period of more than 5
years unless renewed by the Secretary;

(3 shall require that activities carried out under the permit be conducted in
a ta:anner that does not destroy, cause the loss of, or injure sanctuary resources;
an .

“(4) shall require the permittee to purchase and maintain comprehensive gen-
eral liability insurance against claims arising out of activities conducted under
(t)he permit and to agree to hold the United States harmless against such claims.
{4 c F‘E,EB,_
“(1) AssesSMENT AND COLLECTION.—The Secretary may assess and collect fees
for the conduct of any activity under a permit issued under this section.
“(2) AMounT.—The amount of a fee under this subsection shall be equal to
the sum of — i

“(A) costs incurred by the Secretary in issuing the permit;

“(B) costs incurred by the Secretary as a direct result of the conduct of
the activity for which the permit is issued, including costs of monitoring the
conduct of the activity; and

“(C) an amount which represents the fair market value of the use of the
sanctuary resource and a reasonable return to the United States Govern-
ment.

“(3) Use or FEES.—Amounts collected by the Secretary in the form of fees
under this section may be used by the Secretary— ‘

“(A) for issuing and administering permits under this section; and
_ *(B) for expenses of designating and managing national marine sanctuar-

ies.

‘(d) VioraTions.—Upon violation of a term or condition of a permit issued under
this section, the Secretary may—

‘(1) suspend or revoke the permit without compensation to the permittee and
without liability to the United States;
::g; g.(s’i;ss a civil penalty in accordance with section 307; or

“(e) ReporTs.—Each person issued a permit under this section shall submit an
annual report to the Secretary not later than December 31 of each year which de-
scribes activities conducted under that permit and revenues derived from such ac-
tivities during the year.

“(f) FisuiNnGg.—Nothing in this section shall be considered to require a person to
obtain a.permit under this section for the conduct of any fishing activities in a na-
tional marine sanctuary. .

“(g) Report.—The Secretary of Commerce shall submit an annual report to the
Committee on Merchant Marine and Fisheries of the House of Representatives and
to the Committee on Commerce, Science, and ‘Transportation of the Senate which
describes activities of the Secretary in implementing this section. The Secretary
shall submit the first report under this subsection not later than 12 months after
the date of the enactment of this section.

“SEC. 311,,COOPERATIVE AGREEMENTS AND DONATIONS.

‘“(a) COOPERATIVE AGREEMENTS.—The Secretary may enter into cooperative agree-
ments with any nonprofit organization—

“(1) to aid and promote interpretive, historical, scientific, and educational ac-
tivities; and
‘2) for the solicitation of private donations for the support of such activities.

“(b) DonAnous.—TheSecreta? may accept donations of funds, property, and
sg:wef for use in designating and administering national marine sanctuaries under
this title.”.

SEC. 104. DESTRUCTION OR LOSS OF, OR INJURY TO, SANCTUARY RESOURCES.

(a) LiaBiLITy FOR DESTRUCTION OR Loss or, OR INJURY TO, SANCTUARY RE-

soURCeS.—The Act is amended by adding at the end the following:
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“SEC. 312. DESTRUCTION OR LOSS OF, OR INJURY TO, SANCTUARY RESOURCES.

‘“a) LIABILITY.— .

. (1) In cENERAL.—Subject to paragraph (3), any person who destroys, causes
the loss of, or injures any sanctuary resource is liable to the United States for
ponse costs and damages resulting from such destruction, loss, or injury.

“(2) L1ABILITY IN REM.—Any vessel used to destroy, cause the loss of, or injure
any sanctuary resource shall be liable in rem to the United States for response
costs and damages resulting from such destruction, loss, or injury.

“(3) DerFeNseS.—A person is not liable under this subsection if—

“(A) that person can establish by a preponderance of the evidence that

. the destruction or loss of, or injury to, the sanctuary resource was caused

solely by an act of God, an act of war, or an act or omission of a third
party, and that the person acted with due care;

“(B) the destruction, loss, or injury was caused by an activity authorized
by Federal or State law; or

“4C) the destruction, loss, or injury was of a de minimus nature.

“/(b) RESPONBE ACTIONS AND DAMAGE ASSESSMENT.—

““(1) RespoNsE ActioNs.—The Secretary may undertake all necessary actions
to prevent or minimize the destruction or loss of, or injury to, sanctuary re-
sources, or to minimize the imminent risk of such destruction, loss, or injury.

“2) Damage assessMENT.—The Secretary shall assess damages to sanctuary
resources in accordance with section 302(6).

*(c) CrviL AcTiONs.—

“(1) RECOVERY OF RESPONSE COSTS AND DAMAGES.—The Secretary, acting as
trustee for sanctuary resources on behalf of the United States, shall commence
a civil action in the United States district court for the appropriate district
against any person or vessel who may be liable under subsection (a) for re-
sponse costs and damages.

“(2) VeNue.—Venue for an action under this section lies—

“(A) in any district in which the defendant resides or may be found;
b “(B) in any district in which is located the defendant’s principal place of
usiness;
“(C) in the district nearest to the national marine sanctuary; and
‘(D) in the case of an in rem action, in any district having jurisdiction
over the vessel.

“(d) Use or Recoverep AMoOUNTS.—Response costs and damages recovered by the
Secretary under this section and civil penalties under section 307 shall be retained
by the Secretary in the manner provided for in section 107(fX1) of the Comprehen-
sive Environmental Response, Compensation and Liability Act (42 U.S.C. 9607(fX1)),
and used as follows:

“(1) RESPONBE COSTS AND DAMAGE ASSEsSMENTS.—Twenty percent of amounts
recovered under this section, up to a maximum balance of $750,000, shall be
used to finance response actions and damage assessments by the Secretary.

“(2) RESTORATION, REPLACEMENT, MANAGEMENT, AND IMPROVEMENT.—Amounts
remaining after the operation of paragraph (1) shall be used, in order of priori-
ty— ;

‘(A) to restore, replace, or acquire the equivalent of the sanctuary re-
sources which were the subject of the action;

*(B) to manage and improve the national marine sanctuary within which
tm:l located the sanctuary resources which were the subject of the action;
an .

C) to manage and improve any other national marine sanctuary.

“(8) Use oF CIVIL PENALTIES.—Amounts recovered under section 307 in the
form of civil penalties shall be used by the Secretary in accordance with section -
307(e) and paragaphs (2)(B) and (C) of this subsection.

“(4) FEDERAL-STATE COORDINATION.—Amounts recovered under this section
with regpect to sanct: resources lying within the jurisdiction of a State shall
be used under paragraphs (2XA) and (B) in accordance with an agreement en-

. tered into by the Secretary and the Governor of that State.”.
(b) DAMAGES, PONSE COSTS AND SANCTUARY RESBOURCE DEFINED.—Section 302 of
the Act (16 U.S.C. 1432) is amended—

(1) by striking “and” at the end of the paragraph (4);

(2) by striking the period in paragraph (5) and inserting *; and"’; and

3) by adding at the end the following:

“(6) ‘damages’ includes—

“(A) compensation for—
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*(iXT) the cost of replacing, restoring, or acquiring the equivalent of a
sanctuary resource; and

‘(II) the value of the lost use of a sanctuary resource pending its res-
toration or replacement or the acquisition of an equivalent sanctuary

urce; or

“(ii) the value of a sanctuary resource if the sanctuary resource
cannot be restored or replaced or if the equivalent of such resource
cannot be acquired; and

“(B) the cost of damage assessments under section 312(bX2);

“(T) ‘response costs’ means the costs of actions taken by the Secretary to mini-
mize destruction or loss of, or injury to, sanctuary resources, or to minimize the
imminent risks of such destruction, loss or injury; and

(8) ‘sanctuary resource’ means any living or nonliving resource of a national
marine sanctuary that contributes to the conservation, recreational, ecological,
historical, research, educational, or aesthetic value of the sanctuary.”.

(c) Errective DaTE.—Amounts in the form of damages received by the United
States after November 30, 1986, for destruction or loss of, or injury to, a sanctuary
resource (as that term is defined in section 302(8) of the Act (as amended by this
Act)) shall be subject to section 312 of the Act (as amended by this Act).

SEC. 105. ACTIONS WITH RESPECT TO NEW SANCTUARIES.

. (a) Issuance or Notice oF DesiGNATION.—The Secretary of Commerce shall issue
a notice of designation under section 304(bX1) of the Act (16 U.S.C. 1434(bX1))— ,
(1) with respect to the proposed Cordell Banks National Marine Sanctuary as
generally described in the Federal Register notice of June 30, 1983, not later
than December 31, 1988;

(2) with respect to the Flower Garden Banks National Marine Sanctuary as
generally described in the Federal Register notice of August 2, 1984, not later
than March 1, 1989;

(3) with respect to the Monterey Bay National Marine Sanctuary as generally
described in the Federal Register notice of December 31, 1979, not later than
December 31, 1989; and

(4) with respect to the Western Washington Outer Coast National Marine
Sanctuary as generally described in the Federal Register notice of August 4,
1983, not later than June 30, 1990. ‘

(b) SusmissioN or ProsrecTUsEs.—The Secretary of Commerce shall submit a pro-
spectus under section 304(a)X1XC) of the Act (16 U.S.C. 1434(aX1XC) to the Committee
on Merchant Marine and Fisheries of the House of Representatives and to the Com-
mittee on Commerce, Science, and Transportation of the Senate with respect to the
Northern et Sound National Marine Sanctuary, as generally described as the
Washington State Nearshore area in the Federal Register notice of August 4, 19883,
not later than March 31, 1991. :

SEC. 106. STUDY OF AREAS FOR DESIGNATION AS.OR INCLUSION IN NATIONAL MARINE SANCTU-
ARIES.

(a) STuDY.—

(1) IN GENERAL.—The Secretary shall conduct a study of the areas described
in subsection (c) for purposes of making déterminations and findings in accord-
ance with section 303(a) of the Act (16 U.S.C. 1433(a))—

(A) regarding whether or not all or any part of such areas are appropri-
ate for designation as national marine sanctuaries in accordance with title
IO of the Act; and

(B) regarding whether or not all or any part of the areas described in sub-
sections (c) (1), (2), and (3) should be added to and administered as part of
the Key Largo National Marine Sanctuary or the Looe Key National
Marine Sanctuary. .

(2) Rerorr.—Not later than 2 years after the date of the enactment of this
Act, the Secretary shall submit a report to the Congress which sets forth the
determinations and findings referred to in garagraph (1).

(b) DesIGNATION OR ExpANsiON or MARINE SaNcTuaries.—If a result of a study
conducted pursuant to subsection (a) the Secre makes the determinations and
findings set forth in section 303(a) of the Act (16 U.S.C. 1433(a)) with respect to all or
any part of the areas described in subsection (c), the Secretary, in accordance with
the procedures for the designation of national marine sanctuaries set forth in sec- .
tion 304 of the Act (16 U.S.C.1434)—

(1) shall designate such areas or parts of such areas as national marine sanc-
tuaries; or ‘
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(2) shall, with respect to all or any part of the areas described in subsections
(cX1), (2), and (3), add such areas or parts of such areas to the Key Largo Nation-
al Marine Sanctuary or the Looe Key National Marine Sanctuary;

as the Secretary considers appropriate.
. (c) Areas Descripep.—The areas referred to in subsections (a) and (b) are the fol-
owing:

(1) AMERICAN sHOAL.—The portion of the marine environment in the Florida

- Keys in the vicinity of American Shoal, including the part of such environment
located generally between such shoal and the Marquesas Keys. )

(2) SomBRERO KEY.—The portion of the marine environment in the Florida
‘Keys in the vicinity of and surrounding Sombrero Key.

(3) ALLicaTor Reer.—The portion of the marine environment in the Florida
Keys in the vicinity of and surrounding Alligator Reef, including the portion
located generally between such reef and the Key Largo National Marine Sanc-
tuary.

(4) SANTA MONICA BAY.—The portion of the marine environment off the coast
of California commonly referred to as Santa Monica Bay, consisting of an area
described as Santa Monica Bay, consisting of an area described generally as fol- -
lows: Beginning at the point known as Point Dume near the western extent of
Santa Monica Bay, proceed generally southeast along the shoreline to the point
known as Point Vincente near the southern extent of Santa Monica Bay; then
west to the 900 meter bathymetric contour; then generally northwest along the
900 meter bathymetric contour to a point due west of Point Dume; then east to
Point Dume at the point of beginning. .

(d) DerFiNTTIONS.—For the pu: of this section—

(1) MARINE ENVIRONMENT.—The term “marine environment” has the mean-
ing such term has in section 302(3) of the Act (16 U.S.C. 1432(b)).

(2) SEcrRETARY.—The term “Secretary’’ means the Secretary of Commerce.

SEC. 107. ENFORCEMENT AMENDMENTS.
Section 307 of the Act (16 U.S.C. 1437) is amended to read as follows:
“SEC. 307. ENFORCEMENT.

‘(a) IN GENERAL.—The Secretary shall conduct such enforcement activities as are
necessary and reasonable to carry out this title.

“(b) POwERS OF AUTHORIZED OFFICERS.—Any person who is authorized to enforce
this title may— : .

“(1) with or without a warrant or other process— .

“(A) board, search, ingpect, and seize any vessel suspected of bem% used
to violate this title or any regulation or permit issued under this title and
an equipment, stores, and cargo of such vessel; .

“(B) seize wherever found any sanctuary resource taken or retained in
-violation of this title or any regulation or permit issued under this title;

“(C) seize any evidence of a violation of this title or of any regulation or
{ermit issued under this title;

“(2) execute any warrant or other process issued by any court of competent
jurisdiction; and

“(3) exercise any other lawful authority.

“(c) CrviL PENALTIES. —

(1) CiviL PeNavLTY.—Any person subject to the jurisdiction of the United
States who violates this title or any ation or permit issued under this title
shall be liable to the United States for a civil penalty of not more than $50,000
for each such violation, to be assessed by the tary. Each day of & continu-
ing violation shall constitute a separate violation. .

‘(2) Notice.—No penalty s be assessed under this subsection until after
the gerson charged has been given notice and an opportunity for a hearing.

*“(3) IN REM JURISDICTION.—A vessel used .in violating this title or any regula-
tion or permit issued under this title shall be liable in rem for any civil penalty

for such violation and may be proceeded against in any district court of
the United States having jurisdiction. . . o

‘“4) REVIEW OF CIVIL PENALTY,— person against whom a civil penalty is
assessed under this subsection may obtain review in the United States district
court for the :Bzropriate district by filing a complaint in such court not later
than 30 days r the date of such order and simultaneously serving a copy of
the complaint by certified mail on the Secretary, the Attorney General, and the
appropriate United States attorney. Upon being served such a complaint, the
Secrete.r{' shall promptly file in such court in accordance with section 2112 of
title 28, United States Code, a certified copy of the record upon which the viola-
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tion relating to such complaint was found or such penalty imposed. The find-
ings and order of the Secretary shall be set aside by such court if they are not
found to be supported by substantial evidence, as provided in section 706(2) of
title 5, United States Code.

“(5) COLLECTION OF PENALTIES.—If any person fails to pay an assessment of a
civil penalty under this section after it has become a final and unappealable
order, or after the appropriate court has entered final judgment in favor of the
Secretary, the Secretary shall refer the matter to the Attorney General, who
shall recover the amount assessed in any appropriate district court of the
United States. In such action, the validity and appropriateness of the final
order imposing the civil penalty shall not be subject to review.

‘“(6) COMPROMISE OR OTHER ACTION BY SECRETARY.—The Secretary may compro-
mise, modify, or remit, with or without conditions, any civil penalty which is or
may be imposed under this section.

‘(d) FORFEITURE.— .

“(1) IN GENERAL.—Any vessel (including the vessel’s equipment, stores, and
cargo) and other item used, and any sanctuary resource taken or retained, in
any manner, in connection with or as a result of any violation of this title or of
any regulation or permit issued under this title shall be subject to forfeiture to
the United States pursuant to a civil proceeding under this subsection.

“(2) APPLICATION OF THE CUSTOMS LAWS.—The Secretary may exercise the au-
thority of any United States official granted by any relevant customs law relat-
ing to the seizure, forfeiture, condemnation, disposition, remission, and mitiga-
tion of property in enforcing this title.

(3) DISPOSAL OF SANCTUARY RESOUBCES.—Any sanctuary resource seized pur-
suant to this title may be disposed of pursuant to an order of the appropriate
court, or, if perishable, in a manner prescribed by regulations promulgated by
the Secretary. Any proceeds from the sale of such sanctuary resource shall for
all purposes represent the sanctuary resource so disposed of in any subsequent
legal proceedings. :

“(4) PresumprioN.—For the purposes of this section there is a rebuttable pre-
sumption that all sanctuary resources found on board a vessel that is used or
seized in connection with a violation of this title or of any regulation or permit
issued under this title were taken or retained in violation of this title of a regu-
lation or permit issued under this title.

‘“(e) PAYMENT OF STORAGE CARE AND OTHER COSTS.— :

“(1) IN GENERAL.—Nonwithstanding any other law, the Secretary may use

~ amounts received under this section in the form of civil penalties, forfeitures of

property, and costs imposed under paragraph (2) to pay—

‘“(A) the reasonable and necessary costs incurred by the Secretary in pro-
viding temporary storage, care, and maintenance of any sanctuary resource
or other property seized under this section pending disposition of any civil
proceeding relating to any alleged violation with respect to which such
property or sanctuary resource was seized; and

“(B) a reward to any person who furnishes information leading to an as-
sessment of a civil penalty, or to a forfeiture of property, for a violation of
this title or of any regulation or permit issued under this title.

*(2) L1IABILITY POR COSTS.—Any person assessed a civil penalty for a violation
of this title or of any regulation or permit issued under this title, and any
claimant in a forfeiture action brought for such a violation, shall be liable for
the reasonable costs incurred by the Secretary in storage, care, and mainte-
nax;ce of any sanctuary resource or other property seized in connection with the
violation.

“(f) SuBroENAS.—For the purposes of conducting any hearing under this section,
the Secretary may issue subpoenas for the attendance and testimony of witnesses
and the production of relevant papers, books, and documents, and may administer
oaths. Witnesses summoned shall be paid the same fees and mileage that are paid to
witnesses in the courts of the United States. In case of contempt or refusal to obey a
subpoena served upon any person pursuant to this subsection, the district court of
the United States for any district in which such person is found, resides, or trans-
acts business, upon application by the United States and after notice to such person,
shall have jurisdiction to issue an order requiring such person to appear and give
testimony before the Secretary or to appear and produce documents before the Sec-
retary, or both, and any failure to obey such order may be punished by such court
as contempt. .
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*(g) JurispicTiOoN.—The district courts of the United States shall have jurisdiction
to restrain a violation of this title and ations and permits issued under this
title, and to grant such other relief as may be appropriate. .

“(h) Use oP RESOURCES OF STATE AND OTHER E‘znmuu. Aqencies.—The Secretary
shall, whenever ap%ropriate, use by agreement the personnel, services, and facilities
of State and other Federal departments, agencies, and instrumentalities, on a reim-
bursable or nonreimbursable basis, to carry out the Secretary’s responsibilities
under this section.

“t) Coast Guarp AutHORITY NoT LiMrren.—Nothing in this section shall be con-
sidered to limit the authority of the Coast Guard to enforce this or any other Feder-
al law under section 89 of title 14, United States Code.

“) InguncTIve ReLRr.—If the Secretary determines that there is an imminent
risk of destruction or loss of or injury to a sanctuary resource, or that there has
been actual destruction or loss of, or injury to, a sanctuary resource which may give
rise to liability under section 312, the Attorney General, upon request of the gecre— ‘
tary, shall seek to obtain such relief as may be necessary to abate such risk or
actual destruction, loss, or injury, or to restore or replace the sanctuary resource, or
both. The district courts of the United States shall have jurisdiction in such a case
to order such relief as the public interest and the equities of the case may require.”.
SEC. 108. AUTHORIZATION OF APPROPRIATIONS; U.S.8. MONITOR ARTIFACTS AND MATERIALS.

The Act is amended by adding at the end of the following:

“SEC. 313, AUTHORIZATION OF APPROPRIATIONS.

“There are authorized to be appropriated to the Secretary to carry out this title
the following:

‘(1) GENERAL ADMINISTRATION.—For.general administration of this title—

“(A) $1,800,000 for fiscal year 1989;
““(B) $1,900,000 for fiscal year 1990;
“(C) $2,000,000 for fiscal year 1991; and
“(D) $2,100,000 for fiscal year 1992.
“2) MANAGEMENT OF SANCTUARIES.—For management of national marine .
. sanctuaries designated under this title—
“(A) $2,000,000 for fiscal year 1989;
“(B) $2,600,000 for fiscal year 1990;
““C) $3,000,000 for fiscal year 1991; and
‘D) $3,250,000 for fiscal year 1992,
“(3) SITE REVIEW AND ANALYSIE.—For review and analysis of sites for designa-
tion under this title as national marine sanctuaries—
“(A) $450,000 for fiscal year 1989;
“(B) $500,000 for fiscal year 1990;
“AC) $550,000 for fiscal year 1991; and
“(D) $600,000 for fiscal year 1992.

“SEC. 314. US.S. MONITOR ARTIFACTS AND MATERIALS.

‘(a) CoNGRESSIONAL Pouicy.—In recognition of the historical significance of the
wreck of the United States ship Monitor to coastal North Carolina and to the area
off the coast of North Carolina known as the Graveyard of the Atlantic, the Con-

ess directs that a suitable display of artifacts and materials from the United

tates ship Monitor be maintained permanently at an appropriate site in coastal
North Carolina. . .

“(b) INTERPRETATION AND DISPLAY OF ARTIFACTS.—

“(1) SupmissioN OF PLAN.—The Secretary shall, within six months after the
date of the enactment of this section, submit to the Committee on Merchant
Marine and Fisheries of the House of Representatives a plan for a suitable dis-
pll:y llVIIl coastal North Carolina of artifacts and materials of the United States
ship Monitor. .

‘}(’2) CONTENTS OF PLAN.—The plan submitted under subsection (a) shall, at a
minimum, contain—

“(A) an identification of appropriate sites in coastal North Carolina,
either existing or K{roposed, or display of artifacts and materials of the
United States ship Monitor;

“(B) an identification of suitable artifacts and materials, including arti-
facts recovered or proposed for recovery, for display in coastal North Caroli-

na; -

#(C) an interpretive plan for the artifacts and materials which focuses on
the sinking, discovery, and subsequent management of the wreck of the
United States ship Monitor; and




9

‘D) a draft cooperative agreement with the State of North Carolina to
implement the plan.
“(c) DiscLaAMER.—This section shall not affect the following:
“(1) RespoNSIBILITIES OF SECRETARY.—The responsibilities of the Secretary to
] tgrr;wide for the protection, conservation, and display of artifacts and materials
m the United States ship Monitor.
“2) AUTHORITY OF SECRETARY.—The authority of the Secretary to designate
the Mariner’'s Museum, located at Newport News, Virginia, as the principal
museum for coordination of activities referred to in paragraph (1).”.

SEC. 109. CHANNEL ISLANDS NATIONAL MARINE SANCTUARY PROTECTION.

(a) RerorT.—The Secretary of Transportation, not later than 6 months after the
date of the enactment of this Act, shall tranamit to Congress—

(1) the provisions of international conventions and United States laws and
regulations which reduce the risk of a vessel collision or incident resulting in
damage to the environment in the Channe) Islands National Marine Sanctuary;

(2) the provisions of the National Contingency Plan for removal of oil and
hazardous substances rega.red under section 311(c) of the Federal Water Pollu-
tion Control Act (33 lfS. . 1321(c)) which enable the Secre to effectively re-
spond to an oil pollution incident in or.affecting the Channel Islands National

arine Sanctuar{l;

(3) a list of pollution exercises conducted under that National Contingency
Plan in the Santa Barbara Channel before the date of the enactment of this
Act, and a schedule of pollution exercises scheduled to be conducted under that
plan in that channel during the 12 months following the date of the enactment
of this Act; and

(4) a report on the establishment—

(A) under the Ports and Waterways Safety Act (38 U.S.C. 1221 et seq.) of
safety fairways off the coast of California and
(B) of the Long Beach NAVTEX in Long Beach, California.

() Srupy Revikw AND ReporT.—The Secretary of Transportation shall review all
Federal, State, and local studies conducted on the hazards of shipping operations .
and the risks those operations pose to the environment and natural resources of the
Channel Islands National Marine Sanctuary, and report to the Congress not later
than 6 months after the date of the enactment of this Act on the status and recom-
mendations of each of those studies. The Secretary shall include in the report a rec-
ommendation on whether an alternate vessel traffic separation scheme would
reduce the risks of shipping operations to the environment and natural resources in
the Channel Islands National ﬁann e Sanctuary.

(c) ProposaL or DesicNATION oF Area To Be AvoipEp.—The Secretary of Trans-
portation shall prepare and submit a propesal to the International Maritime Orga-
nization to designate the portion of the Channel Islands National Marine Sanctuary
which is outside of the ta Barbara Channel Traffic Separation Scheme, as an
area to be avoided. The Secretary shall ensure that the proposal would not result in
undue interference with international vessel traffic in the Santa Barbara Channel,
or with enjoyment of the Channel Islands National Marine Sanctua.;y under title I
of the National Marine Protection, Research, and Sanctuaries Act of 1972 (16 U.S.C.
1431 et seq.). :
SEC. 110. REGULATIONS.

The Secretary of Commerce shall issue regulations implementing the amend-
ments made by this title and the amendments made by the Marine Sanctuaries
mendments of 1984 not later than one year after the date of the enactment of this

TITLE II—LIABILITY FOR DESTRUCTION OR LOSS OF, OR
INJURY TO, NATIONAL PARKS SYSTEM RESOURCES

SEC. 201. PARK SYSTEM RESOURCES.
(a) DEFINTTIONS.—AS used in this title— .
(1) DAmAGES.—The term “‘damages” includes the following:
(A) Compensation for— . .

(iiXT) the cost of replacing, restoring, or acquiring the equivalent of a

park system resource; and .
(ID the value of the lost use of a park system resource pending its

restoration or replacement or the acquisition of an equivalent resource;

or
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(ii) the value of the park m resource in the event the resource
.~ cannot be replaced or restored; and .

(B) the cost of assessments under section (d).

(2) ResponsE costs.—The term “response costs” means the costs of actions -
taken by the Secretary of the Interior to minimize destruction or loss of or
injury to park system resources, or to minimize the imminent risk of such de-
struction, loss, or injury.

(3) PARk sYSTEM RESOURCE.—The term “park system resource” means a:{
living or nonliving resource that contributes to the conservation, recreational,
ecological, historical, or aesthetic value of the National Park System.

(b) L1ABILITY.— S . )

(1) IN GENERAL.—Subject to ph (3), any person who destroys, causes
the loss of, or injuries any park system resource is liable to the United States
for response costs and damages resulting from such destruction, loss, or injury.

(2) L1IABILITY IN REM.—Any vessel to destroy, cause the loss of, or injure
any park system resource shall be liable in rem to the United States for re-
sponse costs and damages resulting from such destruction, loss, or injury.

(3) DEFENSES.—A person is not Liable under this subsection if—

(A) that person can establish by a preponderance of the evidence that the
destruction or loss of, or injury to, the park system resource was caused
solely by an act of God, an act of war, or an act or omission of a third
party, and that the person acted with due care;

(B) the destruction, loss, or injury was caused by an activity authorized
by Federal or State law; or

(C) the destruction, loss, or injury was of a de minimus nature.

(c) CrviL ACTIONS.—.

(1) RECOVERY OF RESPONSE COSTS AND DAMAGES.—The Secretary of the Interior,
acting as trustee for park system resources on behalf of the United States, shall
commence a civil action in the United States district court for the appropriate
district against any person who may be liable under subsection (b) for response

costs and damase&

(2) VENUR.—Venue for an action under this section lies—

(A) in any district in which the defendant resides or may be found;
b (B) in any district in which is located the defendant’s principal place of
usiness;

(C) in any district where the national park is located; and
(D) in the case of an in rem action, in any district having jurisdiction.

~ over the vessel. '

(d) RESPONSE ACTIONS AND ASSESSMENT OF DAMAGES.—

(1) ResponsE ActionNs.—The Secretary of the Interior may undertake all nec-
essary actions to prevent or minimize the destruction or loss of, or injury to,

k system resources, or to minimize the imminent risk of such destruction,
, Or injury.

(2) AssessMENT OF DAMAGES.—The Secretary of the Interior shall assess dam-

to park system resources.

(e) Use or Recoverep AMouNTs.—Response costs and damages recovered by the
Secretary of the Interior under this section shall be retained by the Secretary in
accordance with section 107(fX1) of the Comprehensive Environmental Response,
Compensation, and Liability Act (42 U.8.C. 9607(fX1)), and used as follows:

(1) RESPONBE COSTE AND DAMAGE ASSESSMENTS.—Twenty percent of amounts
recovered under this section, up to a maximum balance of $1,000,000, shall be
ixnsed to finance response costs and damage assessments by the Secretary of the

terior. . .

(2) RESTORATION, REFLACEMENT, MANAGEMENT, AND IMPROVEMENT.—Amounts
remaining after the operation of paragraph (1) shall be used, in order of priori-

(A) to restore, replace, or acquire the equivalent of park system resources
which were the subject of the action; )

(B) to manage and im‘rrove the national park of which such park system
resources are a part; and .

(C) to manage and improve any other unit of the National Park System.

SEC, 202. INJUNCTIVE RELIEF.
If the Secretary of the Interior determines that there is an imminent risk of de-

struction or loss of or injury to a park system resource, or that there has been
actual destruction or loss of or injury to such resource which may give rise to liabil-

ity under section 201, the Attorney General, upon request of the Secretary of the
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Interior, shall seek to obtain such relief as may be necessary to abate such rigk or
actual destruction, loss, or injury, or to restore or replace the resource, or both. The
district ccurts of the United States shall have jurisdiction in such a case to_ order
such relief as the public interest and the equities of the case may require.

TITLE III—ABANDONED SHIPWRECKS LOCATED IN
NATIONAL MARINE SANCTUARIES

SEC. 301. MANAGEMENT OF ABANDONED SHIPWRECKS LOCATED IN NATIONAL MARINE SANCTU-
ARIES.

Section 6 of the Abandoned Shipwreck Act of 1987 (43 U.S.C. 2105) is amended by
adding at the end the following new subsection:

“(f) NationaL MARINE Sancruaries.—This Act shall not affect the management
of abandoned shipwrecks located within the boundaries of any national marine
sanctuary established under title III of the Marine Protection Research, and Sanctu-
aries Act of 1972 (16 U.S.C. 1431 et 8eq.).”.

PURPOSE OF LEGISLATION

The purpose of H.R. 4208 is to amend Title III of the Marine Pro- .
tection, Research, and Sanctuaries Act of 1972 (16 U.S.C. 1431-
1439) (hereafter referred to as Title III) to:

(1) reauthorized the National Marine Sanctuary Program for
four years, providing for modestly expanded funding based on
the additional requirements of the legislation;

(2) improve the timeliness and predictability of the designa-
tion process and to require designation or consideration of spe-
cific sites; ‘ S

(3) to clarify liability for damages to sanctuary resources and
to provide for the exclusive use of damage awards within the
National Marine Sanctuary Program;

(4) to provide for a system of special use permitting within
marine sanctuaries; and

(5) to move toward a uniform enforcement authority under
statutes protecting marine resources.

BACKGROUND AND NEED FOR LEGISLATION
A. LEGISLATIVE HISTORY AND CONGRESSIONAL INTENT

The marine sanctuary legislative concept originated in the late
1960’s. Several bills were introduced in the 90th and 91st Congress-
es, but none were reported from the Committee on Merchant
Marine and Fisheries. The National Marine Sanctuary Program .
(NMSP) was established by the 92nd Cognress as Title III of the
Marine Protection, Research, and Sanctuaries Act of 1972 (P.L. 92-
532). The NMSP is administered by the National Oceanic and At-
mospheric Administration (NOAA), through the Office of Ocean
and Coastal Resource Management, Marine and Estuarine Manage-
ment Division.

Title III provides a broad-based mandate for comprehensive man-
agement of special marine areas. The key concept, which this Com-
mittee debated and reaffirmed in 1980 and again in 1984, is to pro-
tect identified areas and resources by controlling the mix of uses to
maintain the recognized values of the site. This concept allows for
multiple use of marine sanctuaries, but recognizes that resource
protection is the overriding objective. The Committee maintains
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that it is both necessary and proper to regulate specific uses to pro-
vide such protection.

B. 1980 AND 1984 AMENDMENTS

Early implementation of the NMSP was slow and often contro-

" versial. Amendments in 1980 and 1984 were focused on refining the

administrative and procedural aspects of the sanctuary designation

process, sharpening the purposes and policies underpinning the

program, detailing the standards under which NOAA evaluates po-

tential sites, and establishing a formal process for Congressional
review of proposals.

Debate during consideration of the 1980 and 1984 amendments
frequently centered on the need for and benefits of designating
marine sanctuaries. In fact, during consideration of those amend-
ments, legislation was introduced to terminate the program on the
grounds that it was largely duplicative of other resource protection
programs. The Committee rejected both of these proposals.

During consideration of H.R. 4208 in the 100th Congress, debate
has had a markedly distinct flavor. The Committee has considered
measures to improve implementation of the program and to speed
the process. of considering and designating sites. Debate has been
free from dissent regarding the need for this program, signaling
long overdue consensus on the underlying conceptual foundations.

C. EXISTING SITES

Although the original Act was passed in 1972, the program re.
ceived no direct appropriation until 1979. Only two sanctuaries had
been designated by 1975: the site of the sunken, Civil War iron-<lad
U.S.S. Monitor, and a coral reef structure south of Miami, Florida.
By January, 1981, four additional sanctuaries were designated. In
1986, the seventh and last site was added. The total system, there-
fore, includes seven sites encompassing 2,323.5 square nautical
miles (1,969,259 acres). The following is a brief description of each
existing site.

The U.S.S. Monitor National Marine Sanctuary was designated
in Janaury, 1975, and is an area one mile in diameter southeast of
Cape Hatteras, North Carolina. It protects the wreck of the famous
Civil War iron-clad, the U.S.S. Monitor.

The Key Largo National Marine Sanctuary was designated in_
December, 1975. It provides protective management of a 100 square
mile coral reef area south of Miami, Florida.

The largest of the sanctuaries, Channel Islands National Marine
Sanctuary, was designated in September, 1979, and comprises an
area of 1,252 square nautical miles surrounding the northern Chan-
nel Islands and Santa Barbara Island off the coast of southern Cali-
fornia. The area supports one of the largest and most varied assem-
blages of marine mammals in the world.

The Looe Key National Marine Sanctuary was designated in Jan-
uary, 1981. It consists of a five square nautical mile submerged sec-
tion of the Florida reef tract southwest of Big Pine Key. The site
includes a beautiful “spur and groove” coral formation supporting
a diverse marine community and a wide variety of human uses.



13

The Gray’s Reef National Marine Sanctuary was designated in
January, 1981. It is a submerged live-bottom area located on the
south Atlantic continental shelf due east of Sapelo Island, Georgia.
It is one of the largest, nearshore hard-bottom reefs in the south
Atlantic and supports a diverse array of temperate and tropical
species, including algae, coral, sponges, shellfish, tropical ornamen-
tal reef fish, and a variety of gamefish. Sea turtles and marine
mammals, primarily dolphins, are frequently seen in the area. The
sanctuary encompasses about 17 square nautical miles.

The Gulf of the Farallones National Marine Sanctuary was des-
ignated in January, 1981, and .encompasses a 948 square nautical
mile area off the California coast north of San Francisco. The
waters off Point Reyes and around the Farallon Islands are charac-
terized by the significant seabird and marine mammal populations
that thrive there. The Farallon Islands support the largest seabird
rookeries in the contiguous United States. Whales, including sever-
al endangered species, and porpoises pass through the sanctuary on
their annual migrations.

The Fagatele Bay National Marine Sanctuary was designated in
August, 1986. It protects a 163 acre reef tract adjacent to Tutuila
Island, American Samoa. The site contains deep-water coral terrace
formations that are unique to Pacific islands of volcanic origin. In
1986, the area was severely blighted by an infestation of crown-of-
thorns starfish which graze on coral. NOAA is participating in
studies to monitor the natural recovery of the reef.

D. CURRENT ISSUES

Sluggish implementation.—While the Committee has reached a
welcome consensus on the overall value of this program, testimony
during the 100th Congress has demonstrated that program imple-
mentation has been unacceptably slow. As shown in the previous
discussion, since enactment of the 1984 amendments on October 19,
1984, only one. new site covering 163 acres has been designated.
Other sites are languishing within NOAA, with no clear indication
when critical decisions will be made.

The proposed Cordell Bank National Marine Sanctuary is an un-
derwater island located 20 miles due west of Point Reyes and just
north- of the existing Gulf of the Farallones National Marine Sanc-
tuary. It is a highly productive area biologically and is the north-
ernmost seamount along the west coast. It was nominated for desig-
nation in July, 1981, and in June, 1983, NOAA placed the site on
the list of active candidates. On August 28, 1987, NOAA published
notice of a proposed designation in the Federal Register and sub-
mitted a designation prospectus to Congress. However, no further
action has been taken on this site to date.

The proposed Flower Garden Banks National Marine Sanctuary
would protect the East and West Flower Garden Banks in the Gulf
of Mexico, approximately 115 miles southeast of Galveston, Texas.
The banks support the northernmost coral reefs on the continental
shelf of North America. The principal threat to this area has been
careless anchoring by commercial freighters, and damage to the
reefs as a result of this activity is well documented. This area was

announced as an active candidate in August, 1983. Although it was
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suggested that the site could be protected by a coral management
plan developed by the Gulf of Mexico Regional Fishery Manage-
ment Council, no such plan has been developed and Ke Council
now supports designation. In addition, despite some earlier reserva-
tions, the State Department has agreed that regulation of anchor-
ing by foreign vessels can be accomplished consistently with con-
ventional and customary international law.

The proposed Monterey Bay National Marine Sanctuary would
protect the largest submarine canyon on the North American con-
tinental shelf. The area is nutrient rich and attracts an abundance .
of marine mammals and seabirds. In 1977, Monterey Bay was one
of three sites initially selected for consideration. Despite strong
public and state governmental support, consideration was suspend-
ed by NOAA in December 1983, without any opportunity for public
comment. '

A glance at NOAA's Site Evaluation List (SEL) provides further
evidence of programmatic atrophy. Of the 29 sites placed on the
SEL in 1983, NOAA has not completed consideration of a single
site. Only one DEL site, Flower Garden Banks, 'is currently under
review.

. The Committee received testimony documenting the need to con-
sider and designate additional sites from the SEL and identifying
several sites for priority consideration.

The proposed Washington QOuter Coast National Marine Sanctu-
ary is adjacent to the Olympic National Park, one of the least de-
veloped shores in North America. The site provides an important
haulout area for seals and sea lions and breeding areas for marine
birds. It also provides habitat for varied, commercially important
species of fish and shellfish. Testimony from the Center for Envi-
ronmental Education identified this site as one of very high quality
and urged priority condsideration for its designation as a national
marine sanctuary. :

The proposed Northern Puget Sound National Marine Sanctuary
was also identified by the Center for Environmental Education as a
site deserving priority consideration. This site would protect the ex-
ceptionally productive waters surrounding the San Juan Islands in
northern Puget Sound, Washington. This nearshore area supports
a great diversity of species, including marine mammals, birds, com-
mercially important populations of fish, and endangered species
such as the bald eagle. Three pods of killer whales are known to
reside in this area and have been studied longer than any other
group of whales.

In addition, the Committee notes that both the Western Wash-
ington Quter Coast area and the Northern Puget Sound area have -
been on NOAA's Site Evaluation List since its publication in the
Federal Register in August, 1983.

The Committee considers the Administration’s record of consider-
ing and designating new sites over the past four years unaccept-
able. The reason for this lack of substantial grogress is twofold:
first, the President has not recommended and Congress has not
provided adequate funding to support the necessary research, sur-
veys and sﬁng levels; and second, there has been an evident lack
of administrative will within NOAA to complete the designation
process.
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H.R. 4208 addresses both of these issues. It provides expanded au-
thorization levels and requires that annual budget submissions be
subdivided among program functions such that oversight of pro-
gram funding and the sanctuary designation process will be easier.
The bill also sets forth specific timetables to govern consideration
and designation of potential sites. Therefore, NOAA will be re-
quired to comply with specific statutory milestones in considering
sites. :

Damages to Sanctuary Resources.—The objective;of designating a
marine sanctuary is to provide protection to specified resources of
national significance. Thus, the focus of management efforts is gen-
erally to control the mix of uses to ensure that sanctuary resources .
are not damaged by human activity. However, in some cases signif-
icant damages to sanctuary resources have occurred as a result of
human acitivity.

In the morning of August 4, 1984, the 400-foot, Cypriot-registered
freighter M/V Wellwood ran aground on Molasses Reef in the Key
Largo National Marine Sanctuary. Molasses Reef is very popular
for divers, snorkelers, and sport fishermen, and the grounding and
removal of the ship caused extensive damage to the reef. At the re-
quest of the Department of Commerce, the U.S. Justice Depart-
ment filed a $22 million civil action against the owner and operator
of the Wellwood, including: $18.75 maiflion in natural resource dam-
ages; $2.1 million in civil penalties; $650,000 for NOAA research
and monitoring costs; and $500,000 for U.S. Coast Guard salvage
costs. :

In January, 1986, the suit was settled for $6.275 million. The set-
tlement award will be  spread in annual payments over fifteen
years. Initial payments will be used to reimburse the Coast Guard
with remaining sums going to the U.S. Treasury. Due to the lack of
statutory authority, none of the settlement payments are available
for restoration of damages or reimbursement of NOAA response
costs. In fact, under current law, all sums recovered under the au-
thority of Title III are to be deposited directly into the General
Treasury of the United States.

The M/V Wellwood is not an isolated example. On March 13,
1987, a settlement as reached in the case of the M/V Puerto Rican,
an oil tanker which sank within the general area of the Gulf of the
Farallones National Marine Sanctuary. The settlement of $1.7 mil-
lion included $618,416 for damages to sanctuary resources and
NOAA response costs. Again, due to lack of statutory authority,
these funds have not been received by NOAA.

On the basis of the experience in these cases, it is clear that ad-
ditional statutory authority is necessary to ensure that awards for
damages to sanctuary resources and for NOAA response costs are
made available to gle ‘agency. Such authority will help ensure
rapid response to, and effective restoration of, past and future dam-

ages.

H.R. 4208 addresses this issue by adding a new Section 312 to
Title III entitled “Liability for Destruction or Loss of, or injury to,
Sanctuary Resources.” This section clarifies liability, provides au-
thority for the Secretary to retain and expend awards for damages
and response costs, and captures damage awards made after No-
vember 30, 1986. ,



16

Special use permits.—Since 1975, when the first two national
marine sanctuaries were established offshore North Carolina
(U.S.S. Monitor) and Florida (Key Largo), the primary objective of
the NMSP has been to protect nationally significant resources
within specific areas of the marine and Great Lakes environment.
Simultaneously, NOAA has implemented a policy of promoting
multiple uses of designated areas whenever compatible with re-
source protection. These general concepts were reaffirmed and
sharpened in 1984 when the statute was substantially restructured.
Nonetheless, questions of when, to what extent, and under what
conditions, public and private uses of sanctuary resources are ap-
propriate have presented a continually difficult issue for sanctuary
managers.

Congress has granted the Secretary of Commerce, in Section
304(aX1) of the 1984 amendments to Title III, broad authority to
regulate all uses of sanctuary resources. Section 301(bX5) of the
1984 amendments also establishes an NMSP policy:

* * * to facilitate, to the extent compatible with the pri-
mary objective of resource protection, all public and pri-
vate uses of the resources of these marine areas not pro-
hibited pursuant to other authorities.

Pursuant to Sections 301 and 304 of Title III (and subject to cer-
tain restrictions contained in section 304(c) concerning existing
rights prior to a designation), the Secretary may prohibit, author-
ize, and regulate any public or private use of sanctuary resources.
Unfortunately, NOAA has not yet issued final regulations imple-
menting the 1984 amendments to Title III, and existing regulations
authorize permits only for research, education, and salvage activi-
ties.

Rapid growth of commercial and public use activities in several
sanctuaries has further complicated this already difficult manage-
ment issue. Moreover, program managers recently received an un-
precedented proposal for commercial use of the Key Largo Nation-
al Marine Sanctuary.

In 1984, an effort to solicit private funds for the renovation of
the Carysfort Reef Lighthouse was begun. The Carysfort Light-
house, within the sanctuary boundaries, is owned and operated by
the U.S. Coast Guard and is on the National Register of Historic
Places. Nonprofit support for the renovation was sought to improve
the lighthouse, making it suitable for use in promoting public edu-
cation and handicapped access to the the sanctuary.

In May, 1986, NOAA received a proposal from Carysfort Restora-
tion Incorporated (CRI) to renovate the Carysfort Lighthouse in
conjunction with a seven-room undersea lodge; the lighthouse
would be available for public use and interpretation and provide
support for the lodge including a control room, and power and air
supply. CRI representatives argued that it would not be economi-

ly feasible to renovate and maintain the lighthouse for public
use without a profit-making operation such as a hotel to provide
stable financial support. ,

In November, 1987, NOAA declined to authorize the proposal,
citing limited educational benefits, potential damage to sanctuary
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resources and insufficient statutory authority to enter into conces-
sion-type arrangements with commercial enterprises.

An effort was made to provide blanket authorization for conces-
sion activities in the context of the fiscal year 1988 continuing reso-
lution. This effort was forestalled in favor of considering the ques-
tion more completely during reauthorization of the statute.

Key Largo is by no means the only example. In other instances,
substantial commercial or public uses have developed around sanc-
tuary resources, including recreational diving, whale watching, and
boat tours. In certain of these instances, more stringent oversight
and management may be appropriate to protect sensitive or threat-
ened resources or to promote public access and understanding more
effectively. This could be fostered by more explicit statutory au-
thority governing regulations of uses of sanctuary resources. To
ensure more effective promotion and regulation of public and pri-
vate uses, the Committee has provided the Secretary discretionary
authority to require special use permits governing uses of sanctu-
ary resources. '

Uniform enforcement.—Title III grants broad authority to NOAA
to conduct ‘“necessary and reasonable” enforcement activities.
However, it does not explicitly contain many of the specific au-
thorities of other resource statutes enforced by NOAA, such as the
Magnuson Fishery Conservation and Management Act (MFCMA),
the Marine Mammal Protection Act and the Lacey Act Amend-
ments of 1981.

" The Committee was urged to amend the existing Title III en-
forcement provisions to establish a more uniform enforcement au-
thority under statutes protecting living resources in the U.S. Exclu-
sive Economic Zone (EEZ) and Great Lakes. The most detailed en-
forcement provisions contained in a resource protection statute ad-
ministered by NOAA are found in the MFCMA, under which over
10 years of enforcement experience has been gleaned primarily
from the agency’s enforcement of fishing activities within our na-
tion’s EEZ. These provisions and this enforcement experience have
provided the basis for changes to Title III. The Committee bill re-
writes the existing enforcement section to provide the suggested
uniformity.

COMMITTEE ACTION

On March 21, 1988, Congressman Mike Lowry, with five original
cosponsors, introduced H.R. 4208, reauthorizing Title III. The bill
would reauthorize the NMSP through 1992 at amounts escalating
from $3 million in 1989 to $4.5 million in 1992. The bill was re-
ferred to the Merchant Marine and Fisheries Committee, and
within the Committee to the Subcommittee on Oceanography and
the Subcommittee on Fisheries and Wildlife Conservation and the
Environment.

On April 19, 1988, the Subcommittees met in joint session to take
testimony on the reauthorization of the NMSP, whose funding au-
thority expires at the end of fiscal year 1988. Witnesses at the
hearing included Congressmen Lagomarsino, Fascell, and Alexan-
der, the National Park Service, representatives of the environmen-
tal community, and academia.

H.Rept. 100-739 O - 88 - 2
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The Subcommittees first met to mark up the bill on May 19,
1988, but were adjourned under a point of order regarding permis-
sion to sit under the five-minute rule. The Subcommittees recon-
vened on May 24, 1988, and reported out a substantially expanded
bill, based on a substitute amendment offered by Congressman
Lowry. The substitute amplified enforcement powers; established a
deadline for the decision to designate areas as national marine
sanctuaries; directed the designation of Cordell Bank, Monterey
Bay, and Western Washington Outer Coast as national marine
sanctuaries; required prospectuses to be submitted for Flower
Garden Banks and Puget Sound; authorized special use permits;
and increased authorization levels. Also adopted unanimously by
the Subcommittees was Congressman Gerry Studds’ amendment es-
tablishing a cause of action for damages to sanctuary resources,
and authorizing the use of the funds recovered to restore harmed
or damaged resources and manage national marine sanctuaries.
The Studds amendment also extended this authority to the Nation-
al Park System. :

The Full Merchant Marine and Fisheries Committee met June 8§,
1988, to mark up H.R. 4208. Congressman Lowry offered a largely
technical amendment which passed with further amendment by
Congressman Robert Davis. Congressman Lowry also offered a sub-
stantive amendment which clarified that the areas identified on
the Site Evaluation List were only to be used as a general guide for
the sanctuaries required to be designated under section 105 of the
bill, and that the precise boundaries for these sanctuaries would be
established as part of the designation process. This process would
include an examination of the range of the resources being protect-
ed as part of the sanctuary, as well as public review and comment,
including comments of the affected state’s Governor and Congress.
Congressman Davis also offered an amendment to further protect
the Channel Islands National Marine Sanctuary off the coast of
Santa Barbara, California, by requiring studies of additional pro-
tection schemes by the U.S. Coast Guard, as well as a compendium
of existing protection regimes and activities. This amendment
passed by voice vote. Also passed by voice vote was Chairman
Walter Jones' amendment requiring that a suitable display of arti-
facts and materials from the U.S.S. Monitor National Marine Sanc-
tuary off the North Carolina coast, be displayed in North Carolina,
and Congressman Solomon Ortiz amendment to include Flower
Garden Banks on the list of sites to be designated as a national
marine sanctuary.

Congressman Norman Shumway offered a series of amendments
to the bill. The first would have removed Santa Monica Bay as an
area to be studied for possible future designation as a national
marine sanctuary. This amendment was defeated. Mr. Shumway’s
second amendment would have deleted Monterey Bay, Western
Washington Outer Coast, and Flower Garden Banks from the list
of areas to be designated as national marine sanctuaries, but in-
cluded these sites on the list for prospectuses. This amendment also
did not pass. However, Mr. Shumway’s third amendment, to clarify
that abandoned shipwrecks in national marine sanctuaries within
state waters are still subject to the management authority of the
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Federal Government despite passage of the Abandoned Shipwreck
Act (Public Law 100-298), was adopted by voice vote.

No other amendments were offered, and H.R. 4208 was ordered
~ reported by the Full Committee by voice vote.

SECTION-BY-SECTION ANALYSIS
SECTION 101. DEFINITION OF ACT

This section indicates that all references in the bill to the term
“Act” are references to Title IIl of the Marine Protection, Re-
search, and Sanctuaries Act (16 U.S.C. 1431-1439).

SECTION 102.-SANCPUARY DESIGNATION PROCEDURE AMENDMENTS

This section amends the designation process established in the -
1984 amendments to Title III (Public Law 98-498). The Committee
intends that these changes will speed the designation of new sites
and add predictability to the NMSP, which has been a serious prob-
lem with the program’s development to date. Subsection (a) first re-
quires the Secretary to publish a notice of designation (or a notice
why designation is not necessary), together with final regulations,
within 120 days after the close of the first 45-day period for Con-
gressional review of a proposed sanctuary. This notice must also be
communicated to the Congress. The deadline may be extended an
additional 30 days if the Secretary determines that additional time
is needed for analysis or response to public comments.

Existing law . contains no deadline. By adopting this provision,
the Committee intends to avoid situations similar to that experi-
enced with regard to the Cordell Bank proposal. On August 28,
1987, NOAA issues a prospectus and the Congressional review
period has expired, but the agency has not moved forward with the
proposal. This new requirement will force action, providing greater
predictability and accountability in the designation process.

This subsection also mandates that decisions not to proceed with
the designation of an area as a national marine sanctuary must be
made in writing and submitted to the relevant House and Senate
Committees.

Subsection (A) also establishes a requirement that NOAA publish
a notice of designation within 30 months of the date on which a
site is elevated as an “Active Candidate” from the Site Evaluation
List. Alternatively, NOAA must publish findings detailing the rea-
sons why notice of designation has not been issued. Such reasons
could include the need for additional public hearings, agency or
state consultations, and additional site evaluation. This provision
‘responds to the situation presented in the case of the proposed
Flower Garden Banks site. Originally proposed in 1977, this site
has been under virtually continuous review to date. The new provi-
sion will prevent such a delay in the future by requiring notice of
designation within 30 months of elevation to Active Candidate
status, or a specific explanation of the reasons for any delay.

Subsection (b) reinstates designation provisions in the original
Act which were stricken by the addition of subsection (a).

Subsection (c) corrects cross-references necessitated by subsection
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SECTION 103. PROMOTION AND COORDINATION OF RESEARCH; SPECIAL
USE PERMITS; USE OF DONATIONS

Section 103 amends Title III by striking the current section 308,
by redesignating the current section 309 as 308, and by adding at
the end new sections 309, 310, and 311, regarding promotion and
coordination of research, special use permits, and cooperative
agreements and donations.

A. Section 309. Promotion and coordination of research

Section 309 requires NOAA to promote and coordinate the use of
national marine sanctuaries for research purposes. This require-
ment extends to NOAA’s actual conduct or support of marine re-
search within marine sanctuaries. It also requests that NOAA give
priority to this research, and actively consult with other Federal
and State agencies to promote the use of marine sanctuaries for
marine research.

The Committee believes that national marine sanctuaries pro-
vide ideal areas for conducting long-term marine research projects,
"and that they should be used for such projects because of the na-
tionally significant resources within them, and the ability to
managqtthe area and the ecosystem contained within the sanctuary
as a unit.

B. Section 310. Special use permits

This part also adds a new section 310, entitled “Special Use Per-
mits.” This section confers upon the Secretary the authority to
issue special use permits to authorize the conduct of specific activi-
ties with a national marine sanctuary. Prior to issuing a special
permit, NOAA must determine that a permit is necessary in order
to (1) establish conditions of access to and use of any sanctuary re-
source; or (2) to promote public use and understanding of a particu-
lar sanctuary resource.’

Subsection (b) of this section specifies the terms under which a
permit may be issued. These terms shall require that the activity is
compatible with the purposes for which the sanctuary was original-
ly designated and with the protection of sanctuary resources; a
maximum duration of the permit of no more than 5 years unless
renewed by the Secretary; that activities carried out under the
permit not result in any destruction, loss, or injury to sanctuary re-
sources; that the permittee purchase and maintain general liability
insurance against any claims arising from activities authorized by
the permit; and that the permittee agree to hold the United States
harmless from any liability claims which might arise.

Subsection (c) establishes a method under which the Secretary
may assess and collect fees for any activities carried out under a
special use permit authorized by this section.

Subsection (c)2) specifies that the total fee to be levied on the
gzrmitee would include the sum of: (1) all costs incurred by the

cretary in issuing the permit; (2) all costs incurred by the Secre-
tary as a result of the activity, including monitoring; and (3) an
amount which represents the fair market value of the use of the
particultt;ar sanctuary resource and a reasonable return to the Gov-
ernment. ,
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Subsection (c)(8) specifies that the Secretary may use any fees
collected under this subsection for issuing and administering spe-
cial use permits, and for any expenses associated with designating
and managing marine sanctuaries. The Committee intends that
sums collected pursuant to this section be treated as offsetting col-
. lections and receipts of NOAA.

Subsection (d) specifies that the Secretary may suspend or revoke
the permit without compensation to the permittee and without li-
ability to the United States, assess a civil penalty in accordance
with section 307 of Title III, or both, if a term or condition of the
permit is violated by the permittee.

‘Subsection (e) requires that each permittee submit an annual
report to the Secretary not later than December 31 of each year
which describes the activities conducted under that permit and any
revenues derived from those activities during that year.

Subsection (f) specifies that nothing in section 310 shall be con-
sidered to require any individual to obtain a special use permit as
authorization for the conduct of any fishing activities within a na-
tional marine sanctuary. The Committee recognizes that NOAA's
regulation of fishing activities will continue to be conducted pursu-
ant to section 304(a)(5) of title III, and that such site-specific regula-
tion is neither amended nor affected by enactment of this section.

Subsection (g) requires the Secretary of Commerce to submit an
annual report to both the relevant House and Senate Committees
which describes the Secretary’s implementation of section 310. The

- first report would be required not later than 12 months from the
date of enactment of the Act.

The special use permitting system established by this section is

" intended to provide a mechanism for controlling activities which
cannot adequately be controlled under sanctuary regulations. Issu-
ance of a permit under this section will not require a regulatory
revision under section 304(a)4), and thus, this process will %rovide
a more responsive management tool. The provisions added by this
section are intended to complement and not to supplant existing
regulations and permitting procedures, such as those which may
exist for research, education and salvage.

C. Section 311. Cooperative agreements and donations

Section 311, entitled “‘Cooperative Agreements and Donations,”
provides the Secretary of Commerce with explicit authority to
enter into cooperative agreements and to accept donations. Subsec-
tion (a) authorizes theagrecretary to enter into cooperative agree-
ments with any nonprofit organization to aid and promote certain
sanctuary activities, and to allow a nonprofit organization to raise
private contributions for the support of these activities. This provi-
sion confirms that the Secretary may authorize a nonprofit organi-
zation to assist the Secretary in the promotion of national marine
sanctuaries and to solicit, with private money, private donations
for the support of such activities. Under subsection (b), the Secre-
tary is also authorized to accept donations of funds, property, and
services for use in designating and administering national marine
sanctuaries. This authority is not limited to donations provided by
cooperating organizations, and includes the inherent authority to
expend those donations on sanctuary purposes.
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SECTION 104. DESTRUCTION OR LOSS OF, OR INJURY TO, SANCTUARY
~ RESOURCES

Section 104 of the bill contains new provisions intended to estab-
lish explicitly a regime for restoring resources of a national marine
sanctuary that are destroyed, injured or otherwise lost. The regime
is modeled largely after similar liability regimes under the Federal
Water Pollution Control Act and the Comprehensive Environmen-
tal Response, Compensation and Liability Act. Where, however,
there may arise inconsistencies between the provisions of those li-
ability systems and the provisions of this new Act, these provisions

shall control. :
~ Subsection (a) adds a new section 312, which comprises several
subsections. Section 312(a) sets out the basic rule in paragraph (1)
that anyone who destroys, causes the loss of, or injures any sanctu-
ary resource is liable to the United States for response costs and
damages resulting from such destruction, loss or injury. This in-
cludes vessel owners. Paragraph (2) states that vessels that
damage, destroy or cause of the loss of sanctuary resources will be
liable in rem to the United States for similar costs and damages.

Paragraph (3), however, provides defenses to the general state-
ment of liability contained in paragraph (1). Subparagraph (A)
states that a person shall not be liable if that person can establish
that the destruction, loss or injury was caused solely by an act of
God, war, or an act or omission of a third party. To invoke the de-
fense, the person must also show that the action was conducted
with due care.

The second defense, contained in subparagraph (B), provides that
no liability shall lie if the person can show that the destruction,
loss or inj\lgg was caused by an activity authorized by federal or
state law. The Committee intends, by this defense, to preserve a
simple sense of fairness for those who have been given permission
explicitly by federal or state authorities to undertake an activity
which causes the damage. Where such permission is granted—most
usually in the form of a license or permit—it would be unfair to
impose liability upon the person where that person was acting in
full compliance with the terms and conditions of the permit or li-
cence,

For example, where a point source discharger is licensed under
the Clean Water Act to discharge certain pollutants, and those pol-
lutants resulting in damage to sanctuary resources, then no liabil-
ity would attach provided, of course, that the discharger was in full
compliance with applicable discharge requirements.

This defense is intented to be construed narrowly, and the au-
thorization giving rise to the defense must be for the specific activi-
ty giving rise to the damage. Thus, where vessel runs aground
within a sanctuary, it cannot use this provision to assert that the
license to operate within the territorial waters of the United States
entitles it to a defense because the authority to operate within ter-
ritorial waters does not constitute the authority to run aground in
a marine sanctuary. :

Subparagraph (g) contains the third defense to liability, stating
that destruction, loss or injury of a de minimus nature will not
give rise to liability under this section. This subparagraph, which
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the Committee also intends to be construed narrowly, reflects a
common sense approach that full legal liability should not attach
where the injury is so slight so as to be irrelevant, where the costs
of the response and restoration actions do not approach the magni-
tude of the harm to the sanctuary resource, and where imposing
liability would serve no purpose whatsoever.

Subsection (b) authorizes the Secretary -of Commerce to under-
take all necessary actions to minimize the risk of imminent harm
to sanctuary resources or—if harm is occurring—to minimize that
harm. The Secretary may undertake these response actions directly
through the use of federal personnel or through the use of the in-
junctive authority under section 307(f).

Subsection (c¢) directs the Secretary to pursue civil actions
against those persons who may be liable under section 312 to recov-
er response costs and damages. The Committee intends that where
a person has undertaken an activity that has necessitated a re-
sponse action or that has caused damages, then the Secretary shall
commence an action under this section unless, in the opinion of the
Secretary, one or more of the defenses outlined in paragraph (3)
clearly applies.

The authority to recover response costs and damages under this
section—cost recovery—is intended to complement the injunctive
authority in section 104 of this Act, which authorized the Secretary
to compel the culpable party to undertake the response or appro-
priate remedial action directly. Both serve the same function of
minimizing damage to sanctuary resources, in the first place, and
remedying the damage that does occur.

Subsection (¢) also specifies the venue for a civil action under
this section.
 Subsection (d) governs how the recovered funds are to be used.
First, the subsection provides that the Secretary shall retain the
funds in accordance with section 107(f)(1) of the Comprehensive En-
vironmental Response, Liability, and Compensation Act (CERCLA).
That section requires that funds recovered pursuant to a cost-recov-
ery action under CERCLA be set aside in a separate account and
used without further appropriation to remedy the damaged re-
sources and, in certain circumstances, to finance other sanctuary
management activities. It is the Committee’s intent that this same
procedure govern the use of funds recovered under section 312.

The Committee notes that section 107(f)(1) of CERCLA also con-
tains other provisions relating to recovery of damages for resources
under the jurisdiction of state trustees, which are not relevant to
section 104 of this Act. The Committee does not intend by this ref-
erence to incorporate these other non-germane provisions of section
107(f)(1) into the requirements of section 104 of this Act. ‘

Subsection (d)(1) provides a set-aside of up to $750,000 for use by
the Secretary, without further appropriation, to finance response
actions and damage assessments by the Secretary. After an initial
deposit of funds from a cost recovery action, this set-aside is to be
maintained at a level of no more than $750,000 by subsequent de-
posits of funds recovered in damage actions so that a constant
source of funds is immediately available for response actions and
damage assessments.
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One serious limitation on the cost-recovery approach to liability
is the inability of the Secretary to finance the assessments of dam-
ages out of base program funds, since those funds are typically
dedicated for other purposes that would have to be postponed if the
money is diverted to damage assessments. Without the assess-
ments, however, there may be, as a practical matter, no recovery
since the damage assessments provide the technical foundations for
recovery actions. To avoid this problem, the bill authorizes the use
of a portion of the recovered funds to finance up front subsequent
responses and damage assessments. _

Subsection (d)(2) details the use of the remaining funds that are
recovered pursuant to a cost-recovery action. Since the fundamen-
tal purpose of section 104 of this Act is to restore the natural re-
sources of a marine sanctuary that are destroyed, injured or other-
wise lost, the first priority for the use of the funds is to restore,
replace.or acquire the equivalent of the damaged resources.

Where, however, the entire amount of the funds remaining after
the operation of paragraph (1) cannot be used to restore or replace
the damaged sanctuary resources, then paragraph (2)(B) authorizes
the Secretary to use the funds for managing and improving the
sanctuary that was the subject of the action and then, as a third
?ptié)p, to manage other priority sanctuaries in need of additional

unding. :

Paragraph (3) requires the use of amounts recovered from civil
penalties in accordance with the requirements of section 107 of this
Act (relating to the temporary storage and care of seized property
and the payment of rewards) and in accordance with the provisions
of paragraph (2) (B) and (C) of this subsection.

Paragraph (4) provides for gubernatorial cooperation in using
funds for the recovery of sanctuary resources within the jurisdic-
tion of a state. :

Subsection 312(b) amends the “Definitions” section of title III to
include several new terms that are used in section 104 of this Act.
The first defines the term “damages” to include both the costs of
compensation and the costs of damage assessments. Compensation
itself reflects the basic measure of damages that is to operate
under section 104 of this Act and is drawn from Congressional
intent in-enacting CERCLA. Since the fundamental %urpose of the
liability regime is to restore damaged resources, the basic measure
of damages is the cost of restoration or replacement or the acquisi-
tion of equivalent resources. Where this replacement, restoration
or acquisition is not technically feasible, or where costs are grossly
disproportionate to the value of the resources, then the Secretary is
directed to use the value of the resources as the measure of dam-
ages. Under the first measure of compensation, the cost of restora-
tion, the Secretary may also recover the lost-use value of the re-
source pending its restoration.

Subsection (b) also defines the term “response costs’” to include
the costs of actions taken by the Secretary to minimize the damage
to sanctuary resources or to minimize imminent risks of damage.

" Finally, subsection (b) defines the term ‘“‘sanctuary resources” to
include any living or nonliving resource of a national marine sanc-
tuary that contributes to the conservation, recreational, ecological,
historical, research, educational, or esthetic value of a sanctuary.



25

Subsection (c) provides that funds received by the United States
after November 30, 1986, for damage to sanctuary resources is sub-
ject to section 104 of this Act. The Committee intends that the
term “received” be construed to refer to the time when a payment
is actually received, not when the legal obligation to make the pay-
ment first arose. Therefore, under this Act, payments made by the
defendants in the M/V Wellwood and M/V Puerto Rican cases
would be used, for example, to restore, replace, or acquire the
equivalent of the damaged sanctuary resources.

SECTION 105. ACTIONS WITH RESPECT TO NEW SANCTUARIES

Section 105 establishes a specific schedule for the designation of
‘four new sanctuaries and the submission of a prospectus for one

new national marine sanctuary. The Committee established this
specific schedule for the designation process for these sanctuaries
because of (1) the Committee’s concern about the pace of the desig-
nation process, especially for Cordell Banks and Flower Garden
Banks, which have been in the process of being designated for some
period of time; and (2) because of the nationally significant charac-
teristics and merits of these and other areas as excellent prospects
for national marine sanctuaries including Monterey Bay, Western
Washington Outer Coast, and Northern Puget Sound.

Section 105(a) mandates the Secretary of Commerce to issue a
notice of final designation under section 304(b)1) of title III with
respect to the areas described generally in various Federal Register
notices according to the following schedule:

(1) Cordell Banks not later than December 31, 1988;
(2) Flower Garden Banks not later than March 31, 1989;
(3) Monterey Bay not later than December 31, 1989; and
19813 Western Washington Outer Coast not later than June 30,

It is the Committee's intent that with regard to the above gener-
ally described areas, the sanctuary designation process begin in a
timely fashion to meet the specific target dates for publication of
final notice of designation. It is the Committee’s understanding
that these schedules are achievable, and that, for example, with re-
spect to the proposed Cordell Banks National Marine Sanctuary,
the Administration intends to publish the notice of final designa-
tion prior to December 31, 1988.

With respect to the Flower Garden Banks National Marine Sanc-
tuary, the Committee is concerned that this designation process
has been underway for over 10 years and is yet to be completed. In
recent years, the practice of anchoring on or near the proposed
sanctuary, which is over 100 miles offshore of Texas and Louisiana,
has caused considerable damage to its coral resources. The Commit-
tee is pleased to learn that NOAA and the State Department have
now reached an understanding with respect to NOAA’s authority
to prohibit harmful anchoring of foreign flag vessels within the
proposed Flower Garden Banks National Marine Sanctuary. The
Committee believes that NOAA's exercise of this authority is fully
consistent with conventional and customary international law, in-
cluding the 1958 Geneva Convention on the Continental Shelf, the
Exclusive Economic Zone (EEZ) provisions of the 1982 United Na-
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tions Convention on the Law of the Sea, and this nation’s tradition-

al port state authority. Therefore, the Committee believes that the

deadline of March 31, 1989, for the final designation for Flower

Garden Banks National Marine Sanctuary is reasonable and-
achievable.

In the case of Monterey Bay, this area includes the largest un-
derwater canyon on the North American coast, which, in fact, is
far larger than the Grand Canyon. The area also provides unusual
nearshore habitat for a variety of flora and fauna, including sever-
al endangered and threatened species, which are otherwise found
in deep ocean waters many miles from the coast. Monterey Bay
also supports a thriving commercial fishing industry and other rec-
reai:ionai)o industries which are dependent on the Bay, such as res-
taurants, recreational fishing, boating, and tourism.

Previously, Monterey Bay was an active candidate for sanctuary
designation from 1978 through 1983, until NOAA abruptly removed
it from the active candidate list for reasons which have not con-
. vinced many Committee Members. First, NOAA argued that the
existence of two other sanctuaries in California already protected
similar resources and largely du‘flicated the purpose of designating
a new federal sanctuary; second, because of the size of Monterey
Bay, a significant burden would be placed on NOAA’s enforcement
resources; and third, there were already a number of conservation
ﬁll;ograms in place in the area. The majority of the Committee,

ving examined these arguments, does not consider that they pro-
vided a valid basis for removing Monterey Bay from active candi-
date status. ‘

First, the other California sanctuaries do not include submarine
canyons such as found within Monterey Bay and are not accessible
to the public to the same extent as is Monterey Bay. Second, the
actual size of a sanctuary is only determined by completion of the
evaluation process. Thus, NOAA did not know what the actual size
of the sanctuary would be at the time it was removed from the can-
didate list. In fact, it is most likely that the Monterey Bay National
Marine Sanctuary, as finally designated, would be considerably
smaller than the Gulf of the Farallones National Marine Sanctu-
ary and the Channel Islands National Marine Sanctuary. Third,
due to the continuing threats to the health of Monterey Bay from
various sources of pollutants, it is questionable whether existing
conservation measures are adequate to protect the area. In any
case, the need for coordination of resources and management of the
area—one of the explicit purposes of the Marine Sanctuaries Pro-
gram—remains,

Finally, in the case of the Western Washington Outer Coast site,
which was originally placed on the Site Evaluation List, and gener-
ally described in the Federal Register notice of August 4, 1983, the
Committee believes that this area, off the Olympic National Park
area of the Washington coast, possesses a unique and nationally
significant collection of flora and: fauna among its marine re-
sources, and most certainly merits protection and management as
a unit, and as a unique ecosystem under marine sanctuary designa-
tion. The combination of rocky stacks, sea birds and marine
mammal populations alone, plus its adjacency to an already pro-
tected landward area, Olympic National Park, merits the designa-
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believes that the publication of final notice of designation by June
30, 1990, for this site is both a reasonable and achievable deadline.

In general, an important consideration which the Committee
studied in establishing these mandatory designations is the process
for identification of specific boundaries and areas to be included to
adequately protect sanctuary resources. In the end, the Committee
deferred to the existing designation process for the establishment
of specific boundaries and specific regulations for these legislatively
designated national marine sanctuaries. The boundary delineation
for these sanctuaries requires technical and scientific judgments
about the range of the resources and the specific resources which
merit protection under the sanctuary designation. Clearly, a con-
- siderable amount of information and scientific data must be evalu-
ated, and consultation with a number of other agencies and the in-
terested public must occur to be able to specify the exact bound-
aries for these national marine sanctuaries. The Committee expects
that NOAA will consult extensively with state agencies, local gov-
ernment officials, marine scientists, and the public, generally, in
carrying out the designation process and establishing specific
boundaries.

In fact, as part of the hearing record, the Committee was pre-
sented with detailed information regarding several .of the sites
identified in section 105 of the bill. Specifically, the information re-
garding the Western Washington Quter Coast site suggests that the
area described in the Federal Register notice on August 4, 1983,
may be inadequate for protecting resources in this area. In particu-
lar, the boundaries of this area identified in the SEL may fail to
provide an adequate buffer for distinctive rocky stacks that are uti-
lized by the sea bird and marine populations that are integral to
the significance of the site. For this site as well as other sites listed
in section 105 of this Act, the Committee directs NOAA to use the
boundaries listed in the SEL only very generally as a point from
"which to embark upon a more detailed public review and comment
process which will lead to the development of various boundary op-
_ tions, the proposed boundary to be included in the prospectus, and
ultimately, the final boundary to be included in the final designa-
tion. .
Section 105(a), paragraphs (1), (2), and (3) require issuance of des-
ignation documents for specific sites as discussed above. Therefore,
Congress is directing the Secretary to designate these sites as of a
date certain. The Committee fully intends, however, that the desig-
nation process outlined in section 304 of title III (as amended by
this Act) will be followed, including the necessary site evaluations,
submission of a prospectus, Congressional review and public hear-
ings, and compliance with the National Environmental Policy Act.

In addition, the Committee fully intends that passage of the Act
" does not change the interim status of the site. The site is not a
sanctuary until notice of designation has become final pursuant to
section 304(b) of title III. Until the designation is final, the status
of the site shall remain unchanged. v ,

Section 105(b) requires that the Secretary submit a prospectus
under section 304(a)(1)(C) of title III to both the Committee on Mer-
. chant Marine and Fisheries and the Committee on Commerce, Sci-
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ence, and Transportation with respect to the proposed Northern
Puget Sound National Marine Sanctuary by March 31, 1991. The
rationale for accelerating consideration of this generally described
area is very similar to the rationale for the legislative designation
of the other four sanctuaries, except that the precise area to be des-
ignated and the specific uses to be regulated will require consider-
ably more consultation with State and local entities prior to the
actual designation which, in turn, will require additional time and
effort on behalf of NOAA. While the area contains an extremely
diverse assemblage of marine resources, including salmon, halibut,
groundfish, and other finfish resources, as well as dungeness crab,
other crustaceans, marine mammals, and extensive marine bird
populations, the area also contains an extensive mix of human
uses, including navigation, recreation, tourism, research, and ex-
tensive runoff from several highly populated areas. Because of the
complexity and the extent of multiple uses of this area, and be-
cause of the extensive amount of time which will be required to
adequately carry out a sanctuary designation process for this area,
the Committee did not require the prospectus to be submitted until
~ March 31, 1991, and left the decision with respect to the appropri-
ateness of a final designation of the Northern Puget Sound Nation-
al Marine Sanctuary with the Secretary.

SECTION 106. STUDY OF AREAS FOR DESIGNATION AS, OR INCLUSION IN,
NATIONAL MARINE SANCTUARIES

Subsection (a) requires the Secretary to conduct a study of four
new areas described in subsection (c) to make a determination and
finding in accordance with section 303(a) of title III regarding
whether all or any part of these areas are appropriate for designa-
tion as national marine sanctuaries in accordance with the Act,
. and whether all or any part of the areas described in subsection (c)
(1), (2), and (3) should be added to or administered as part of the
existing Key Largo or Looe Key National Marine Sanctuaries. Sub-
section (a}(2) requires a report to Congress, not later than two years
after the date of enactment of the Act, which sets forth the deter-
minations and findings of the study.

Subsection (b) requires that if the Secretary makes the necessary
determinations and findings set forth in section 303(a) of title II,
with respect to all or any part of the areas described in subsection
(c), and determines that all or any part of these areas are appropri-
ate for designation as national marine sanctuaries, either as a new
sanctuary or as part of the Key Largo National Marine Sanctuary
or the Looe Key National Marine Sanctuary, then the Secretary
shall designate these areas, following the procedures for designa-
tion set forth in section 304 of title III.

The Committee intends that once the Secretary submits the
report to Congress called for in section 106(a)(2) of the bill, if any of
the areas or parts of the areas studied under subsection (c) are ap-
propriate for designation as, or as part of, a national marine sanc-
tuary, then the Secretary shall immediately commence the designa-
tion process under section 304 of title III.

Subsection (c) specifically describes the areas for study and possi-
ble designation or expansion of marine sanctuaries under subsec-
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tions (a) and (b) respectively. These area descriptions include the
following areas in the Florida Keys:

(1) American Shoal which includes the portion of the marine
environment in the general vicinity of American Shoal, includ-
ing the part of such environment located generally between
American Shoal and the Marquesas Keys.

(2) Sombrero Key which includes the portion of the marine
environment in the general vicinity of and surrounding Som-
brero Key. ‘

(3) Alligator Reef which includes the portion of the marine
environment in the general vicinity of and surrounding Alliga-
tor Reef, including the portion located generally between Alli-
gator Reef and the Key Largo National Marine Sanctuary.

Subsection (c)(4) describes the area for study within Santa
Monica Bay as the portion of the marine environment off the coast
of California to include an area described generally as follows: from
Point Dume near the western extent of Santa Monica Bay general-
ly southeast along the shoreline to Point Vincente near the south-
ern extent of Santa Monica Bay, then west to the 900-meter bathy-
metric contour, then generally northwest along the 900-meter bath-
ymetric contour to a point due west of Point Dume, then east to
Point Dume.

Subsection (d) defines the term “marine environment” as having
the same meaning as the term in section 302(3) of Title III, and de-
fines the term “Secretary” as the Secretary of Commerce.

SECTION 107. ENFORCEMENT

This section amends the existing enforcement authority of Title
III contained in section 307 of Title Il by further detailing the au-
thorities of the Secretary and the courts with respect to enforce-
ment. The Committee intends that the authorities granted to the
Secretary are to be construed as corollaries of the Secretary’s gen-
eral authority to conduct “‘necessary and reasonable” enforcement
activities, and not as limitations on otherwise lawful powers.

Most of the enforcement amendments made to the current en-
forcement provisions derive from the experiences of NOAA and the
Department of Justice (DOJ) in handling over 750 cases under Title
IIT and other marine resource protection laws. The recommenda-
tions of NOAA and the Justice Department were considered in de-
veloping section 107 of this Act.

The changes made by this section represent a movement toward
a uniform enforcement authority for NOAA under statutes protect-
ing living resources in the U.S. Exclusive Economic Zone and Great
Lakes. The enforcement provisions of the Magnuson Fishery Con-
servation and Management Act (16 U.S.C. 1801-1882) have been
used as a model for changes to Title III. By having uniform en-
forcement standards, the Committee intends to avoid confusion by
marine law enforcement agents when enforcing laws such as Title
ITI, the Lacey Act Amendments of 1981, the Marine Mammal Pro-
tection Act, and the Endangered Species Act. Standard enforce-
ment provisions should also simplify the work of the federal courts,
and reduce disparate treatment of violators.
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Subsection (a) states the Secretary's general enforcement author-
ity.

Subsection (b) details the powers of persons authorized to enforce
the provisions of the Act. These provisions are similar to those con-
tained in section 311 of the Magnuson Fishery Conservation and
Management Act (16 U.S.C. 1861(b)), as well as the Endangered
Species Act (16 U.S.C. 1540(e)3)), and the Marine Mammal Protec-
tion Act (16 U.S.C. 1377(d)). The powers granted to authorized offi-
cers include warrantless boarding, inspections, searches, and sei-
zures of property suspected of being used to violate the Act, if exer-
cised consistently with the constitutional rights of suspected viola-
tors. Subsection (b) also authorizes the seizure of illegally-taken
sanctuary resources wherever these resources are located.

Subsection (c) restates the provision in Title III that any person
who violates the title, or a regulation or permit issued under it is
liable to the United States for a civil penalty of up to $50,000 per
day of a continuing violation. The Committee intends that the term
“person”’ shall include owners of vessels used to violate Title III. In
addition, any vessel used to violate Title III is liable in rem for any
civil penalty assessed. No penalties may be assessed until notice
and an opportunity to be heard is given.

Consistent with section 308 of the Magnuson Act (16 U.S.C.
1858(b)), subsection (c)(4) specifies the terms under which a civil
penalty assessment may be reviewed in federal court. Any person
against whom a civil penalty is assessed may appeal the assess-
ment within 30 days of the date that the civil penalty becomes
final. This provision will give certainty to the appeal process,
which currently has no time limit.

The Secretary is also granted authority to request that the Attor-
ney General seek recovery of a final, unappealable penalty. In a
penalty recovery action, the validity of the final civil penalty may
not be challenged. This is consistent with the Magnuson Act (16
U.S.C. 1858(c)). The Secretary is also given the authority to compro-
mise, modify or remit any penalty assessed under Title III at any
time.

Subsection (d) follows the authority found in the Magnuson Act
(16 U.S.C. 1860), the Lacey Act Amendments (16 U.S.C. 3374(a)), the
Marine Mammal Protection Act (16 U.S.C. 1376(a)), and the Endan-
gered Species Act (16 U.S.C. 1540(e)(4)) in declaring that articles
used to violate Title III are subject to forfeiture to the United
States. It is the Committee’s intent that forfeiture may involve all
or any part of a vessel or other item seized for a violation of Title
III. The relevant customs laws may be followed for any seizure or
forfeiture of property, and any sanctuary resources seized may be
sold. Perishable resources may be sold administratively. This will
allow perishable sanctuary resources, such as tropical fish, to be
disposed of quickly, saving storage and maintenance costs. The pro-
ceeds from the sale of sanctuary resources shall stand in their
place during subsequent proceedings.

The Act also creates a rebuttable presumption that any sanctu-
ary resources found on board a vessel used to violate Title III have
been taken in violation of the title. This provision is similar to one
found in the Magnuson Act (16 U.S.C. 1860(e)).
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Subsection (e) authorizes the imposition on the violator of storage
and maintenance costs for sanctuary resources or other items
seized in connection with an enforcement proceeding under Title
III pending the outcome of the case. This section also authorizes
the use of these costs, civil penalties and forfeitures of property to

. pay storage costs and rewards for information leading to assess-
ments or forfeitures under Title ITII. The authority to collect stor-
age costs and to pay rewards is also found in the Magnuson Act (16
U.S.C. 1882(e)), the Lacey Act Amendments of 1981 (16 U.S.C.
3374(c)) and the Endangered Species Act (16 U.S.C. 1540(d)). It is
the Committee’s intention that rewards paid under Title III are to
be reasonable ones, consistent with the gravity of the offense and
the relevance of the information to the final outcome of the case.
The .Committee intends that no officer or employee of the United
States, or any State or local government employee, who furnishes

_information in the course of his or her official duties should be eli-
gible for a reward under this section.

Subsection (f) is a standard provision authorizing the Secretary,
in the case of administrative enforcement proceedings, to issue sub-
poenas and administer oaths. The subsection also specifies the rem-
edies for failure to obey a subpoena and authorizes the payment of
fees and mileage to witnesses.

Subsection (g) indicates that federal district courts have jurisdic-
tion over violations of Title III, including violations of permits and .
regulations issued under the title. The courts are given the author-
ity to grant appropriate relief. The Committee intends that this
relief may 'include the issuance of restraining orders, warrants,
process in rem, and other process, and the prescription and accept-
ance of satisfactory bonds or other security.

Subsection (h) clarifies that the Secretary may enter into agree-
ments with state and federal agencies, on a reimbursable or non-
reimbursable basis, for enforcement activities.

Subsection (i) clarifies that the enforcement provisions in section
107 of this Act are not to limit the general authority of the Coast
Guard to enforce this law or other laws or the United States under
14 U.S.C. 89.

Section (j) authorizes the Secretary to pursue injunctive relief in
federal district court to abate actual harm or the threat of harm to

_ a sanctuary resource. This authority is concurrent with the Secre-

tary’s responsibilities to conduct recovery and response actions
under Section 104 of this Act.

SECTION 108. AUTHORIZATION OF APPROPRIATIONS; U.8.8. MONITOR
ARTIFACTS AND MATERIALS

This section amends Title ITIf by adding a new section 313, enti-
tled “Authorization of Appropriations,” and section 314, entitled
“U.S.S. Monitor Artifacts and Materials.” Section 313 includes au-
thorization of appropriations for fiscal years 1989 through 1992. In
contrast to past years, the authorization is divided into three cate-
gories which include the following:

(1) general administration;
(2) management of sanctuaries; and
(3) site review and analysis.
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The Committee expects that, beginning with the budget submis-
sion for fiscal year 1990, the Administration will develop and
submit its budget to Congress in accordance with these categories,
which will assist the Congress and the Administration in monitor-
ing the pace and expenditures for the NMSP.

‘General administration” includes any costs related to NOAA
headquarters operations, including salaries, travel, office space,
and equipment costs related to the NMSP. Section 108 of this Act -
authorizes appropriations for general administration of $1.8 mil-
lion, $1.9 million, $2.0 million, and $2.1 million for fiscal years 1989
through 1992, respectively. :

“Management of sanctuaries’ includes any costs related to the
on-site operation and management of marine sanctuaries, including
on-site staff salaries, office space, equipment costs, research, educa-
tion, and enforcement. The Committee expects that, through the
formation of cooperating associations under section 103 of this Act,
appropriations under this section can be supplemented through the
acceptance of private donations and contributions and other forms
of volunteer assistance. Section 108 of this Act authorizes $2 mil- -
lion, $2.5 million, $3.0 million, and $3.25 million for fiscal years
1989 through 1992, respectively.

“Site review and analysis’ includes any costs related to the con-
sideration of a site for designation as a national marine sanctuary,
including the development and printing of supporting documents,
public hearings, research, consultation with interested parties, and

ublic education. Section 108 of this Act authorizes $450,000,
§500,000, $550,000, and $600,000 for fiscal years 1989 through 1992,
respectively.
ction 108 of this Act also states as Congressional policy the rec-
ognition of the historical significance of the wreck of the U.S.S.
Monitor to coastal North Carolina including the area off the coast
of North Carolina known as “the graveyard of the Atlantic.” Fur-
thermore, as part of this Congressional policy, section 108 directs
the Secretary to maintain permanently a suitable display of arti-
facts and materials from the U.S.S. Monitor at an appropriate site
in coastal North Carolina.

Section 108 requires that the Secretary, within 6 months of the
date of enactment of this Act submit to the Committee on Mer-
chant Marine and Fisheries a plan for a suitable display in coastal
North Carolina of artifacts ami) materials of the U.S.S. Monitor. At
a minimum, the plan is required to include (1) an identification of
appropriate sites in coastal North Carolina for display of U.S.S.
Monitor artifacts and materials, and (2) an identification of suitable
artifacts and materials for display in coastal North Carolina, in-
cluding artifacts recovered or proposed for recovery. The plan is
also required to include an interpretive plan for the artifacts and
materials which focuses on the smking, discovery, and subsequent
management of the wreck of the U.S.S. Monitor. Finally, the plan
is required to include a draft cooperative agreement with the State
of North Carolina to implement the plan.

Section 108 of this Act states that this section shall not affect the
responsibilities of the Secretary to provide for the protection, con-
servation, and display of artifacts and materials from the US.S,
Monitor, nor does it affect the authority of the Secretary to desig-
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nate the Mariner’s Museum located at Newport News, Virginia, as
the principal museum for the display and interpretation of arti-
facts and materials from the U.S.S. Monitor.

The primary purpose of section 108 is to codify an agreement be-
tween the Under Secretary of Commerce for Oceans and Atmos-
phere, Anthony J. Calio, and Congressman Walter B. Jones of
North Carolina. This agreement regarded the display and interpre-
tation of artifacts and materials from the U.S.S. Monitor, in coastal
North Carolina, because of the historical significance of the U.S.S.
Monitor site to the State.

SECTION 109. CHANNEL ISLANDS NATIONAL MARINE SANCTUARY
PROTECTION

Section 109(a) requires that the Secretary of Transportation, no
later than 6 months after the date of enactment of this Act, trans-
mit to the Congress the following:

(1) provisions of the International Conventions and U.S. fed-
eral laws and regulations which are aimed at reducing the risk
of vessel collisions or incidents resulting in damage to the envi-
ronment in the Channel Islands National Marine Sanctuary;

(2) provisions of the National Contingency Plan for removal
of oil and hazardous substances prepared under section 311(c)
of the Federal Water Pollution Control Act which enables the
Secretary of Transportation to respond to oil pollution inci-
dents in or affecting the Channel Islands National Marine
Sanctuary; ‘

(3) a list of pollution clean-up exercises conducted under the
National Contingency Plan in the Santa Barbara Channel
before the date of enactment of this Act, and a schedule of pol-
lution clean-up exercises scheduled to be conducted under that
plan in that channel during the 12 months following the date
of enactment of this Act; and ,

(4) a report on the establishment of safety fairways off the
coast of California under the Ports and Waterways Safety Act,
and a report on the establishment of the Long Beach NAVTEX
in Long Beach, California. ,

Under subsection 109(b), the Secretary of Transportation is re-
quired to review all federal, state, and local studies conducted on
the hazards of shipping operations and the risk that these oper-
ations pose to the environment and to natural resources of the
Channel Islands National Marine Sanctuary. The Secretary is also
required to report to Congress not later than six months after the
date of enactment of this act on the status and recommendations of
each of those studies. As part of that report, the Secretary shall in-
clude a recommendation as to whether an alternative vessel traffic
separation scheme would result in the reduction of risk which
these shipping operations pose to the Channel Islands National
Marine Sanctuary. ,

Finally, subsection 109(c) requires that the Secretary of Trans-
portation prepare and submit a proposal to the International Mari-
time Organization (IMO) to designate the portion of the Channel Is-
lands National Marine Sanctuary which is outside of the Santa
Barbara Channel Traffic Separation Scheme as “an area to be
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avoided.” The Secretary is also required to ensure that the propos-
al would not result in undue interference with international vessel
traffic in the Santa Barbara Channel, or with the enjoyment of the
Channel Islands National Marine Sanctuary, under title III of the
lﬁ)%tgonal Marine Protection, Research, and Sanctuaries Act of

SECTION 110. REGULATIONS

Section 110 requires that the Secretary of Commerce issue regu-
lations to implement the amendments made by Title I of this Act
‘not later than one year after the date of enactment of this Act.
Also included in this requirement is the issuance of regulations im-
plementing the Marine Sanctuaries amendments of 1984 (P.L. 98-
198). These regulations have been under development for over
three years, and they should be completed as soon as possible, and
if necessary, included with the regulations to implement this Act.
Whether combined or done separately, the Committee intends that
both sets of regulations be completed not later than one year from
the date of enactment of this Act. ' :

TrrLE II—LiABILITY FOR DESTRUCTION, LOSS OF, OR INJURY TO
NaTioNAL PARK SYSTEM RESOURCES

SECTION 201. PARK SYSTEM RESOURCES

Section 201 of this Act is intended to establish explicitly a regime
for restoring National Park System resources that are destroyed,
injured or otherwise lost. The regime is modeled largely after simi-
lar liability regimes under the Federal Water Pollution Control Act
and the Comprehensive Environmental Response, Compensation,
and Liability Act. However, where inconsistencies between the pro-
visions of those liability systems and the provisions of this act
arise, this title shall control. The amendments made by this section
affect administration of the National Park System and therefore,
fall within the jurisdiction of the Committee on Interior and Insu-
lar Affairs.

Subsection 201(a)1) defines the term ‘“damages,” to include both
the costs of compensation and the costs of damage assessments.
Compensation itself is defined to reflect the basic measure of dam-
ages that is to operate under section 201, and is drawn from Con-
gressional intent in enacting CERCLA. Since the fundamental pur-
pose of the liability regime is to restore damaged resources, the
basic measure of damages is the cost of restoration or replacement
or the acquisition of equivalent resources. Where such replace-
ment, restoration or acquisition is not technically feasible, or
where the costs are grossly disproportionate to the value of the re-
sources, then the Secretary is directed to use the value of the re-
sources and the measure of damages. Under the first measure of
compensation, the cost of restoration, the Secretary may also recov-
er the lost-use value of the resource pending its restoration. Subsec-
tion 201(a}2) also defines the term “response costs’ to include the
costs of actions taken by the Secretary of the Interior to minimize
gamage to park system resources or to minimize imminent risks of

amage. :
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Finally, subsection 201(a}3) defines the term ‘“park system re-
source” to include any living or nonliving resource of a national
"park that contributes to the conservation, recreational, ecological,
historical, or aesthetic value of the National Park System.

Section 201(bX1) sets out the basic rule that anyone who destroys,

causes the loss of, or injures any park system resource is liable to
the United States for response costs and damages resulting from
such destruction, loss or injury. Paragraph (2) states that vessels
that damage, destroy or cause the loss of park system resources
will be liable in rem. :
. Paragraph (3) provides defenses to the general statement of li-
ability contained in paragraph (1). Subparagraph (A) states that a
person shall not be liable under the subsection if that person can
establish that the destruction, loss or injury was caused solely by -
an act of God, war, or an act or omission of a third party. To
invoke the defense, the person must also show that the activity was
conducted with due care.

The second defense, contained in subparagraph (B), provides that
no liability shall lie if the person can show that the destruction,
loss or injury was caused by an activity authorized by federal or
state law. The Committee intends by this defense to preserve a
simple sense of fairness for those who have been given permission
explicitly by federal or state authorities to undertake and activity
which causes the damage. Where such permission is granted—most

‘usually in the form of a license or permit—it would be unfair to
impose liability upon the person where that person was acting in
full compliance with the terms and conditions of the permit or li-
cense.

This defense is intended to be construed narrowly, and the au-
thorization giving rise to the defense must be for the specific activi-
ty giving rise to the damage. Thus, where a vessel runs aground a
reef within a national park, it cannot use this provision to assert
that the license to operate within the territorial waters of the
United States entitles it to a defense because the authority to oper-
ate within territorial waters does not constitute the authority to
run aground in the park.

Subparagraph (C) contains the third defense to liability; destruc-
tion, loss or injury of a de minimus nature will not give rise to li-
ability under this section. This subparagraph, which the Committee
also intends to be construed narrowly, reflects a common sense ap-
proach that full legal liability should not attach where the injury is
so slight so as to be irrelevant, where the costs of response and res-
toration actions do not approach the magnitude of the harm done
to park system resources, and where imposing liability would serve
no purpose whatsoever.

Subsection (c) directs the Secretary to pursue civil actions
against those persons who may be liable under section 201 to recov-
er response costs and damages. The Committee intends that where
a person has undertaken an activity that has necessitated a re-
sponse action or that has caused damage, then the Secretary shall
commence an action under this section unless, in the opinion of the
Secretary, one or more of the defenses outlined in paragraph (3)
clearly applies.
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The authority to recover response costs and damages under this
section—cost recovery—is intended to complement the injunctive
authority in section 202 of this Act, which authorizes the Secretary*
to compel the culpable party to undertake the response or appro-
priate remedial action directly. Both serve the same function of
minimizing damage to park resources in the first place and reme-
dying the damage that does occur.

Subsection (c)}(2) also specifies the venue for a cw1l action under
title II of this Act.

Subsection (d) governs how the recovered funds are to be used.
First, the subsection provides that the Secretary shall retain the
funds in accordance with section 107(f)(1) of the Comprehensive En-
vironmental Response, Liability, and Compensation Act (CERCLA).
That section requires that funds recovered pursuant to a cost re-
covery action under CERCLA be set aside in a separate account
and used, without further appropriation, to remedy the damaged
resources and in certain circumstances, to finance other national
park management activities. It is the Committee’s intent that this
;z(i)rlne procedure govern the use of funds recovered under section

The Committee notes that section 107(f)(1) of CERCLA also con-
tains other provisions relating to recovery of resources under the
jurisdiction of state trustee under CERCLA which are not relevant
to section 201 of this Act. The Committee does not intend by this.
reference to incorporate these other non-germane provisions of sec-
tion 107(f)(1) into the requirements of section 201(d) of this Act.

Subsection (e)(1) provides a set aside of up to $1,000,000 for use
by the Secretary of the Interior, without further appropriations, to
finance response actions and damage assessments by the Secretary.
After an initial deposit of funds from a cost recovery action, this
set-aside is to be maintained at a level of $1 million by subsequent
deposits of monies received in damage actions so that a constant
source of funds is immediately available for response actions and
damage assessments. One serious limitation of the existing cost re-
covery approach is the inability of the Secretary to finance, in the
first place, the assessments of damages out of base program funds,
since those funds are typically dedicated for other purposes that
must be postponed if the money is diverted to assessments. Without
the assessments, however there may, as a practical matter, be no
recovery since the damage assessments provide the technical foun-
dations for recovery actions. To avoid this problem, the legislation
authorizes the use of a portion of the recovered funds to finance
response and damage assessments.

Subsection (e}(2) details the use of the remaining funds that are
recovered pursuant to a cost-recovery action. Since the fundamen-
tal purpose of section 201 of this Act is to restore the natural re-
sources of a national park that are destroyed, injured or otherwise
lost, the first priority for the use of the funds is to restore, replace
or acquire the equivalent of the damaged resources.

Where, however, the entire amount of the funds remammg after
the operation of paragraph (1) cannot be used to restore or replace
the damage sanctuary resources, then paragraph (2)(B) authorizes
the Secretary of the Interior to use the funds for managing and im-
proving the national park or the park system resources that were
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the subject of the action and then, as a third option, to manage
other high priority parks in need of additional funding.

SECTION 202. INJUNCTIVE RELIEF

Section 202 authorizes the Secretary to pursue injunctive relief
in Federal district court to abate actual harm or the threat of
harm to a park resource. This authority is concurrent with the Sec-
retary’s responsibilities to conduct recovery and response actions
under Section 201 of this title. ,

TrrLE [II—ABANDONED SHIPWRECKS LOCATED IN NATIONAL MARINE
SANCTUARIES

SECTION 301. MANAGEMENT OF ABANDONED SHIPWRECKS LOCATED IN
! NATIONAL MARINE SANCTUARIES

Section 301 contains an amendment to section 6 of the Aban-
doned Shipwreck Act of 1987 (P.L. 100-298) to clarify that the
Abandoned Shipwreck Act of 1987 does not affect the management,
by the Secretary of Commerce, of abandoned shipwrecks located
within the boundaries of any national marine sanctuary estab-
lished under title III. This amendment does not alter or preclude
any transfer of title to these shipwrecks which may otherwise be
required pursuant to section 6(c) of Public Law 100-298. The intent
of this section is to ensure that historic shipwrecks located within
national marine sanctuaries are protected, for example, where a
state with title to the wreck desires to prevent salvage. In this case,
the Secretary would have the authority to regulate the manner of
salvage to protect both the wreck and the other sanctuary re-
sources. The Committee understands that this authority will have
to be administered compatibly and cooperatively with state title
over historic shipwrecks in many instances.

INFLATIONARY IMPACT STATEMENT

Pursuant to the requirements of clause (2)(1)(4) of rule XI of the
Rules of the House of Representatives, the Committee estimates
that the enactment of H.R. 4208 will have no inflationary impact
upon prices and costs in the operation of the national economy.

CoST OF THE LEGISLATION

Clause 7(a) of rule XIIT of the Rules of the House of Representa-
tives requires a statement of the estimated cost to the United
States whch would be incurred in carrying out H..R. 4208. Howev-
er, under paragraph (d) of Clause 7, the provisions of clause 7(a) do
not apply when the Committee has received a timely report from
the Congressional Budget Office.. o

CompLiANCE WiTH House RuLE XI

(1) With respect to the requirements of Clause (2)X1)X3XA) of rule
XI of the Rules of the House of Representatives, no oversight find-
ings or recommendations on the subject of H.R. 4208 have been
made by the Committee during the 100th Congress.
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(2) With respect to the requirement of clause (2)1)(3)B) of rule XI
of the Rules of the House of Representatives and section 308(a) of
the Congressional Budget Act of 1974, H.R. 4208 does not contain
any new tax exemptions. The bill does provide for new budget au-
gxf?_rity which is outlined in the report of the Congressional Budget

ice.

(3) With respect to the requirement of clause (2)(}8XD) of rule XI
of the Rules of the House of Representatives, the Committee has
received no reports from the Committee on Government Operations
- on the subject of H.R. 4208.

(4) With respect to the requirement of clause (2)Y(1X3)XC) of rule XI
of the House of Representatives and section 403 of the Congression-
al Budget Act of 1974, the Committee has received the following es-
timate of the cost of H.R. 4208 from the Director of the Congres-
sional Budget Office.

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
: ‘Washington, DC, June 22, 1988.
Hon. WALTER B. JONEs,
Chairman, Committee on Merchant Marine and Fisheries,
House of Representatives, Washington, DC.

Dear MR. CHAIRMAN: The Congressional Budget Office has pre-
pared the attached cost estimate for H.R. 4208, the National
Marine Sanctuaries Program Authorization Act of 1988.

If you wish further details on this estimate, we will be pleased to
provide them. :

Sincerely,
. JAMES L. Brum,
Acting Director.

CONGRESSIONAL BUDGET OFFICE COST ESTIMATE

1. Bill number: H.R. 4208, ‘ :

2. Bill title: The National Marine Sanctuaries Program Authori-
zation Act of 1988. .

3. Bill status: As ordered by the House Committee on Merchant
Marine and Fisheries, June 14, 1987.

4. Bill purpose: Title I of H.R. 4208 would reauthorize marine
sanctuary programs administered by the National Oceanic and At-
mospheric Administration (NOAA). Title I would also make several
amendments to the marine sanctuaries act affecting the adminis-
tration of sanctuaries and establishing new sources of funds for
these programs. The new funding sources would include:

Special use permits.—Title I would authorize NOAA to establish
a special use permit program for commercial operations—such as
glass bottom boats and diving trips—in sanctuaries. NOAA would
be authorized to charge a fee for the permits; the fee would be set
to recover administrative costs and the “fair market value” of, the
permit. :

Damages collections.—Under current law, the amounts recovered
for damages to marine sanctuaries and deposited in the general
fund of the Treasury. HR. 4208 would make the amounts recov-
ered available without appropriation to NOAA for restoration of
the sanctuary and reimbursement for cleanup costs.
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Civil penalties.—The bill would make all civil penalties recovered
under the sanctuaries act available without appropriations to
NOAA. Under current law, civil penalties for marine sanctuary of-
fenses are classified as miscellaneous receipts and deposited in the
general fund of the Treasury.

Title I would also authorize the appropriation of $4.25 million for
. 1989, $4.9 for 1990, $5.55 million for 1991, and $5.95 million for
1992, to NOAA for sancturary act programs.

Title IT of H.R. 4208 would authorize the National Park Service
to use funds recovered for damages following procedures similar to
the ones described above. '

Title III would amend the Abandoned Shipwrecks Act of 1987 to
require that abandoned shipwrecks located in marine sanctuaries
remain under NOAA’s management.

5. Estimated cost to the Federal Government:

{By fistal year, in milions of doilars)

1989 1380 1991 1992 1993

Authorizations of appropriations:

Authorization level 43 49 56 LX) J——
Estimated outlays. 29 44 5.2 58 19
Direct spending:
Estimated budget authority 5 1 2 A 4
Estimated outlays A 3 2 4 4
Total:
Authorization level/budget authority........coouersievomenee 49 5.0 58 . 64 A4
Estimated outlays 33 41 54 6.2 2.3

The costs of this bill fall within budget function 300. This table
does not include spending of any collections resulting from future
damage settlements, which CBO cannot estimate. Such amounts
are not likely to be substantial.

Basis of estimate: The costs shown in the table above would
result entirely from enacting Title I of the bill. For the authoriza-
tions of appropriations, this estimate assumes that the full
amounts authorized would be appropriated for each fiscal year. The
estimated outtlzgs are based on historical spending patterns.

The estimated direct spending effect is based on information pro-
vided by NOAA. The budget authority shown in the table above re-
sults from collections of damages and civil penalties. Estimated col-
lections resulting from special use permit fees are not shown in the
" table because they would be offset by higher spending and, there-
fore, would have no net effect on the budget.

Because the provisions of the bill regarding damage collections
would cover all damages collected after November 30, 1986, two
cases that have already settled would be affected. These cases in-
volved two vessels, the Wellwood and the Puerto Rican, that dam-
aged marine sanctuaries in Florida and California, respectively.
The settlements with the federal government have totalled $8 mil-
lion. Of this total, NOAA would have the authority to spend $6.3
million if this bill were enacted.

The owners of the Puerto Rican settled with the federal govern-
ment for $1.7 million in 1987. NOAA'’s share of this total would be.
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$618,416, which would cover cleanup costs, damages, and civil pen-
alties. If the bill were enacted, this amount would be transferred
from the Treasury to NOAA and be available for obligation. ‘

The owners of the Wellwood settled for $6.3 million in 1986, pay-
able at graduated amounts over 15 years. NOAA would receive $5.6
million of this total, which includes $1.2 in civil penalties and $4.4
million for damages and restoration costs. Payments to NOAA
would not begin until 1990, because the first $620,000 of the settle-
ment will reimburse the Coast Guard for towing costs.

CBO cannot estimate the effect of future settlements of damage
cases involving marine sanctuaries (covered by Title I) or National
Park System resources (covered by Title II), because these events
are infrequent and unpredictable. As with the existing settlements,
however, the amounts recovered in any settlement would reflect
costs of clean-up and repair, damages, and civil penalties. Spending
from the recovered amounts is not likely to be substantial.

We expect that collections from the special use permits would
cover administrative costs, and bring in some additional amount,
possibly around $1 million to $2 million annually, depending on the
structure and amount of the fee. The fees would have no net effect
on the federal budget, however, because all collections would be
spent on marine sanctuary programs.

The reclassification of receipts from civil penalties would not
affect the amounts collected, but would increase federal outlays be-
cause the amounts collected would be available to NOAA. The
money involved is not significant, however. Aside from the substan-
tial collections associated with the Wellwood and Puerto Rican set-
tlements, penalties associated with the sanctuaries act have aver- .
aged around $20,000 annually in recent years.

Based on information provided by NOAA, we expect that enact-
Lngd Title IIT would not have a significant effect on the federal

udget. '

6. Estimated cost to State and local governments: None.

7. Estimate comparison: None.

8. Previous CBO estimate: None.

9. Estimate prepared by: Michael Sieverts.

10. Estimate approved by: C.G. Nuckols, for James L. Blum, As-
sistant Director for Budget Analysis.

DEPARTMENTAL REPORTS

Departmental Reports were requested from the Department of .
Commerce and the Department of the Interior. The following re-
ports were received by the Committee from the Department of
Commerce and Department of Justice.

GENERAL CoUNSEL OF THE U.S. DEPARTMENT OF COMMERCE,

Washington, DC, June 7, 1988.
Hon. WALTER B. JONES,
Chairman, Committee on Merchant Marine and Fisheries,
House of Representatives, Washington, DC. '
DearR MR. CHAIRMAN: This letter provides the views of the De-
partment of Commerce on H.R. 4208, the “National Marine Sanctu-
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aries Program Authorization Act of 1988,” as amended May 24,
1988, by two Subcommittees of the House Committee on Merchant
Marine and Fisheries.

Although there are portions of H.R. 4208 which we consider fa-
vorably, the Department of Commerce opposes the bill unless it is
amended as set out more fully below. o

Section 2 of the bill would amend Section 304 of the MPRSA to
modify the sanctuary designation process by reducing the length of
the process to two and one-half years. opposes this section as
unworkable on the basis that sanctuary designation has been
shown to require an average of about four years to allow time to
meet requirements of the MPRSA, the National Environmental
Policy Act, and the regulatory review process.

Subsection 3(a) of the bill adds new sections numbered 309
through 313 to the MPRSA, on promotion and coordination of re-
search; special use permits; injury to destruction or loss of sanctu-
ary resources; and acceptance of donations. Subsection 3(b) author-
izes the Secretary of Commerce to enter into cooperative agree-
ments with nonprofit organizations to out certain purposes of
the MPRSA. Sugsection 3(c) requires the Secre to report annu-
ally to Congress, starting not later than 12 months after the bill's
enactment, on DOC activities related to implementing the amend-
ments made by section 3. '

DOC supports new sections 309, 312 and 313, and the cooperative
agreement authority provided by subsection 3(b) of the bill. As to
the new section 310, on special use permits, DOC recommends re-
vising subsection (f) to read “Nothing in this section shall be con-
sidered to require a person to obtain a permit under this section
for the conduct of any fishing activities not regulated by the site
specific regulations of a national marine sanctuary.”

The purpose of this change is to ensure that sanctuary regula-
tions on fishing are not overturned by the amendment. DOC also
recommends that it be made clear, either in section 310 itself or in
the bill’s legislative history, that regulatory permits may continue
to be issued. ‘

DOC strongly supports the purpose of new section 311 to the
extent it permits the Government, in the event of injury, destruc-
tion, or loss to marine sanctuary resources, to recover the value of
the damage to the resources from the responsible parties. However,
the exception from liability contained in subsection 311(a}3XB)
which exempts all activities “authorized by Federal or State law”
is too broad since virtually all activity that might cause damage—
navigation, fishing, diving—are generally authorized by law unless
specifically prohibited. We recommend revising this exemption to
read “(B) the injury or destruction of the sanctuary resource was
specifically authorized by Federal law.” We do not believe that
States should have the ability to authorize destruction of sanctuary
resources that are located in the exclusive economic zone and have
therefore omitted that possibility in the suggested revision. Also,
we op usi.n%n;ecovered funds for sanctuary management pur-
poses use this bypasses the normal authorization and appro-
priation process. In addition, section 311 should be amended to pro-
vide for the deposit into the general fund of the Treasury amounts
. received as civil penalties which are in excess of reasonable costs.
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The Department of Commerce opposes both sections 4 and 5 as
fundamentally inconsistent with the existing designation process,
which is working well and should not be overridden. Section 4 re-
quires the Secretary of Commerce to designate three sites as
marine sanctuaries. Of these sites, one was removed as a candidate
for designation because two other sanctuaries in the area protect
similar resources and the large size of the proposed sanctuary
- would not produce benefits of sufficient value relative to the cost to
administer it. The remaining sites under section 4 are already
active candidates. Thus, requiring designation in this bill is unnec-
essary.

Section 5 of the bill identifies specific areas to be studied for pos-
sible designation as marine sanctuaries. Some of the areas identi-
fied are not on the Sanctuary Site Evaluation List (SEL). The ap-
propriate time to consider sites for inclusion on the SEL is during
the public comment period. We plan to initiate such a comment
period shortly. If these sites warrant further study, they will be
identified and the sites’ resources will be subjected to scientific as-
sessment.

Section 7 would authorize appropriations for fiscal years 1989
through 1992, at levels which exceed those proposed by DOC. DOC
supports reauthorization at a level of $2.325 million for FY 1989
and such sums as may be necessary for FY 1990.

Section 101 of the bill would amend section 307 of the MPRSA to
authorize seeking equitable relief whenever the Secretary deter-
mines that there may be an imminent risk to the resources of a
national marine sanctuary. DOC supports this section.

We have been advised by the Office of Management and Budget
that there is no objection to the submission of this report to the
Congress from the standpoint of the Administration program.

Sincerely,
RoBerT H. BRUMLEY.

U.S. DEPARTMENT OF JUSTICE,
OFFICE OF LEGISLATIVE AND INTERGOVERNMENTAL AFFAIRS,
Washington, DC, June 7, 1988.
Hon. WaLter B. JoONES, _
Chairman, Committee on Merchant Marine and Fisheries,
House of Representatives, Washington, DC.

DEeAR CHAIRMAN JoNES: This letter conveys the comments of the
Department of Justice on H.R. 4208, the National Marine Sanctu-
aries Program Authorization Act of 1988, as well as on amend-
ments to be proposed by Congressman Studds to that bill.

1. Comments on H.R. 4208: The Department has several com-
ments on section 6, the enforcement section of the bill. Qur pri-
mary concern with these provisions is that there be relative uni-
formity among the federal environmental laws on the same issues.
For this reason, we urge the Committee to amend section 6(a) to
conform with provisions of the Magnuson Act as follows: the
amendment to Section 307(cX3) of the Marine Protection, Research
and Sanctuaries Act (MPRSA), on in rem proceedings, should con-
form with the Magnuson Act, 16 U.S.C. § 1858(d); the amendment



43

to 307(g), on jurisdiction, should conform with 16 U.S.C. § 1861(d);
and the amendment to section 307(bX1XC), on seizure, should con-
form with 16 U.S.C. § 1861(bX1XAX)v) (evidence “related to any” vio-
- lation). In addition, we suggest that the Committee add a provision
allowing for the payment of a bond to retain custody of seized prop-
erty, which is consistent with other laws, see 16 U.S.C. § 1860(d)(1),
and adds flexibility in appropriate circumstances where it would be
burdensome for the government to retain possession of the proper-
ty. Finally, the amendment to section 307(c)4), which provides for
service of complaints on the Secretary or United States Attorney,
sshould also include service on the Attorney General of the United
tates. ' .

2. Comments on Amendments by Congressman Studds: As a pre-
liminary matter, in the absence of any statement of purpose, the
- objective of the amendments is not clear. From the text, it is possi-.
ble that the concerns addressed in these amendments may be pro-
tected by current law, including section 311 of the Clean Water
Act, 33 U.S.C. §1321 (Oil and Hazardous Substance Liability) and
the Comprehensive Emergency Response, Compensation and Liabil-
ity Act, (CERCLA), 42 US.C. § 9601 et seq. If the objective of the
amendments is to address problems not adequately covered by
these and other statutes, that purpose should be stated; if not, the
amendments may be unnecessary. In addition to this general state-
ment, we offer the following, more technical, suggestions and com-

ments.

As noted above, there may be other laws which generally provide
authority to address the risks which are the object of the amend-
ments; therefore, we suggest that the phrase “Notwithstanding any
other provision of law” be inserted at the beginning of section 101
amending section 307().

Many of the amendments appear to be based, at least in part, on
the provisions of CERCLA. In the interest of consistency, as well as
preserving the current program under that statute, we suggest that
certain provisions in these amendments be changed either to con-
form with or be distinguished from CERCLA. Thus, we recommend
that section 102, amending section 311(a)(1), be amended to conform

- with CERCLA, through the following changes . . . any person or
vessel who [destroys or causes] contributes to the loss of or injury
to any sanctuary . . .” It should also be made clear either in the
statute or in its legislative history that liability shall be joint and
several where the harm is indivisible. We also suggest that the
amendment to 311(aX3) should be changed as follows to conform
with section 107(b)3) of CERCLA,

311(aX3) . . . an act of war, an act or omission of a third
person [if the person or vessel acted with due care] other
than an employee or agent of the defendant, or than one
whose act or omission occurs in connection with a contrac-
tual relationship, existing directly or indirectly with the de-
fendant, if the defendant establishes by a preponderance of
the evidence that (a) he exercised due care taking into con-
stderation all relevant facts and circumstances, and (b) he
took precautions against foreseeable acts or omissions of
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any such third party and the consequences that could fore-
seeably result from such acts or omissions.

Section 311(cX2) should be amended to provide for nationwide
service of process, see CERCLA section 113(b). Finally, with respect
to conformity, we observe that the amendments distinguish be-
tween response costs, damage assessments and restoration funds. It
appears that response costs under the amendments is not intended
_ to be the same as under CERCLA. Therefore, to clarify the distinc-
tion, we suggest that the term “short term response” costs be used
instead and that “short term response costs” be defined.

The section amending 311(c)(1) states that the Secretary shall
commence a civil action for recovery of response costs and dam-
ages. Since the authority to sue in district court lies only with the
Attorney General, see 5 U.S.C. § 901 and Executive Order 6166 at
section 5, the following underlined amendment should be made:
[shall] may request the Attorney General to commence a civil
action in the appropriate United States district court [for the ap-
propriate district court].” Similar amendments should be made to
section 101, adding new section 307() (“the Secretary may [re-
quire] request the Attorney General of the United States to secure
such relief’); section 201(cXa) (same as 311(c)1)); and 202 (same as
101). For the same reason, the proposed amendment to section
307(cX6), which authorizes the Secretary to compromise a civil pen-
alty, should provide for the concurrence of the Attorney General of
the United States.

The Office of Management and Budget has advised this Depart-
ment that there is no objection to the submission of this report
from the standpoint of the Administration’s program.

Smcerely,
‘ THOoMAS M. Boyp,
Actmg Assistant Attorney General.

CHANGES IN EXISTING LAW

If this bill is enacted, it will make the following changes in exist-
ing statutory law.

CHANGES IN ExiSTING LAW MADE BY THE BiLL, As REPORTED

In compliance with clause 3 of rule XIII of the Rules of the
House of Representatives, changes in existing law made by the bill,
as reported, are shown as follows (existing law proposed to be omit-
ted is enclosed in black brackets, new matter is printed in italic,
existing law in which no change is proposed is shown in roman):

MARINE PROTECTION, RESEARCH, AND SANCTUARIES ACT OF 1972

» *® . L : * . .

TITLE HI—NATIONAL MARINE SANCTUARIES

L * - L L4 L -

SEC. 302. DEFINITIONS.
As used i in this title, the term—
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(1) “draft management plan” means the plan described in
section 304(a)1XE);

-~ (2) “Magnuson Act” means the Magnuson Fishery Conserva-
tion and Management Act (16 U.S.C. 1801 et seq.);

(3) “marine environment” means those areas of coastal and
ocean waters, the Great Lakes and their connecting waters,.
and submerged lands over which the United States exercises
jurisdiction, consistent with international law;

(4) “Secretary’”’ means the Secretary of Commerce; [and]

(5) “State” means each of the several States, the District of
Columbia, the Commonwealth of Puerto Rico, the Common-
wealth of the Northern Mariana Islands, American Samoa, the
Virgin Islands, Guam, and any other commonwealth, territory,
or possession of the United States[.}; and '

(6) “damages’’ includes— :

(A) compensation for—
(iXI) the cost of replacing, restoring, or acquiring the
equivalent of a sanctuary resource; and
(1) the value of the lost use of a sanctuary resource
pending its restoration or replacement or the acquisi-
tion of an equivalent sanctuary resource; or
(i1) the value of a sanctuary resource if the sanctuary
resource cannot be restored or replaced or if the equiva-
lent of such resource cannot be acquired; and
(B) the cost of damage assessments under section
312(6X29);

(7) “response costs” means the costs of actions taken by the
Secretary to minimize destruction or loss of, or injury to, sanc-
tuary resources, or to minimize the imminent risks of such de-
struction, loss, or injury; and

(8) “sanctuary resource’” means any living or nonliving re-
source of a national marine sanctuary that contributes to the
conservation, recreational, ecological, historical, research, edu-
cational, or aesthetic value of the sanctuary.

SEC. 304. PROCEDURES FOR DESIGNATION AND IMPLEMENTATION.
(a) ¢ ¢ 8 .
(b) TARING EFFECT OF DESIGNATIONS.— l
[(1) Norice.—In designating a national marine sanctuary,

the Secretary shall publish in the Federal Register notice of
the designation together with final regulations to implement
the designation and any other matters required by law, and
submit such notice to the Congress. The Secretary shall advise
the public of the availability of the final management plan and
the final environmental impact statement with respect to such
sanctuary. No notice of designation may occur until the expira-
tion of the period for Committee action under subsection (a)6).
The designation (and any of its terms not disapproved under
this subsection) and regulations shall take effect and become
final after the close of a review period of forty-five days of con-
tinuous session of Congress beginning on the day on which
such notice is published unless—
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[(A) the designation or any of its terms is disapproved
by enactment of a joint resolution of disapproval described
in paragraph (3); or : .

L[(B) in the case of a natural marine sanctuary that is
located partially or entirely within the seaward boundary
of any. State, the Governor affected certifies to the Secre-
tary that the designation or any of its terms is unaccept-
able, in which case the designation or the unacceptable
term shall not take effect in the area of the sanctuary
lying within the seaward boundary of the State.]

(1) NOTICE oF DESIGNATION.—(A) Subject to subpare:fmph AB),
not later than 120 days after the last day of the period specified
in subsection (a)(6), the Secretary shall—

(i) publish in the Federal Register— _

(I) notice of the designation of a national marine
sanctuary, with final regulations to implement the des-
ignation, and any other matters required by law; and
(II) notice of the availability to the public in the
final management plan and final environmental

- impact statement relating to such sanctuagg and

(i) submit such notice of designation to the Congress;

unless the Secretary determines, based upon the Congressional
report described in subsection (a)X6), comments upon the draft
environmental imgact statement, or other relevant information,
not to ;hrzceed with the designation.

@B) Secretary may publish and submit a notice of desig-
nation in-accordance with subparagraph (A) not later than 150
;ic;;;g) after the last day of th’:z period specified in subsection
aX6) if— .

(i) the Secretary determines that additional time is re-
uired for analysis of and response to public comments re-
-lating to such designation; arufo

(ii) the Secretary notifies the Committee on Merchant
Marine and Fisheries of the House of Representatives and
the Committee on Commerce, Science, and Transportation
of the Senate.

(C) A determination of the Secretary not to proceed with the
designation of a national marine sanctuary— .

(i) shall be made in writing, setting forth in detail the
basis for the Secretary’s decision; and

(ii) shall be submitted to the Committee on Merchant
Marine and Fisheries of the House of Representatives and
to the Committee on Commerce, Science, and Transporta-
tion of the Senate.

(D) The Secretary shall issue a notice of designation with re-
spect to a proposed national marine sanctuary site not later
than 30 months after the date a notice declaring the site to be
an active candidate for sanctuary designation is published in
the Federal Register under regulations issued under this Act, or
shall publish not later than such date in the Federal Register
findings regarding why such notice has not been published.

(2) WITHDRAWAL OF DESIGNATION.—If the Secretary considers
that actions taken under paragraph [(1)1(%) (A) or (B) will

affect the designation of a national marine sanctuary in a
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manner that the goals and objectives of the sanctuary cannot
be fulfilled, the Secretary may withdraw the entire designa-
tion. If the Secretary does not withdraw the designation, only
those terms of the designation not disapproved under para-
graph [(1)](5) (A) or not certified under paragraph [(1)3(5) (B)
shall take effect.

* - * * * * *

(5) TARING EFFECT OF DESIGNATION.—The designation of a
national marine sanctuary (including terms of the designation
which are not disapproved under this subsection) and regula-
tions implementing such designation shall take effect after a
period of 45 days of continuous session of Congress beginning on
the day on which such notice is published pursuant to para-
graph (1), unless—

(A) the designation or any of its terms is disapproved by
enactment of a joint resolution of disapproval described in
paragraph (3); or

(B) in the case of a national marine sanctuary that is lo-
cated partially or entirely within the seaward boundary of
any State, the Governor of the State certifies to the Secre-
tary that the designation or any of its terms in unaccept-
able, in which case the designation or the unacceptable
terms, as afplicable,' shall not take effect in the area of the
sanctuary lying within the seaward boundary of the State.

. * .. . R * *

[SEC. 307. ENFORCEMENT. _

[(a) IN GENERAL—The Secretary shall conduct such enforcement
" activities as are necessary and reasonable to carry out this title.
The Secretary shall, whenever appropriate, utilize by agreement
the personnel, services, and facilities of other Federal departments,
agencies, and instrumentalities on a reimbursable basis in carrying
out the Secretary’s responsibilities under this title. )

[®) Crvi, PENALTIES.— /

[(1) CrviL PENALTY.—Any person subject to the jurisdiction
of the United States who violates any regulation issued under
this title shall be liable to the United States for a civil penalty
of not more than $50,000 for each such violation, to be assessed
by the Secretary. Each day of a continuing violation shall con-
stitute a separate violation.

L[(2) Notice.—No penalty shall be assessed under this sub-
section until the person charged has been given notice and an
opportunity to be heard. Upon failure of the offending party to
pay an assessed penalty, the Attorney General, at the request
of the Secretary, shall commence action in the appropriate dis-
trict court of the United States to collect the penalty and to
seek such other relief as may be appropriate.
~ [(8) IN rEM JurISDICTION.—A. vessel used in the violation of
a regulation issued under this title shall be liable in rem for
any civil penalty assessed for such violation and may be pro-
ceeded against in any district court of the United States
having jurisdiction thereof.
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[(c) JurispicTiON.—The district courts of the United States shall
have jurisdiction to restrain a violation of the regulations issued
under this title, and to grant such other relief as may be appropri-
ate. Actions shall be brought by the Attorney General in the name
of the United States. The Attorney General may bring suit either
on the Attorney General’s own initiative or at the request of the
Secretary.]}

SEC. 307. ENFORCEMENT.

(a) IN GENERAL.—The Secretary shall conduct such enforcement
activities as are necessary and reasonable to carry out this title.

(b) Powers oF AUTHORIZED OFFICERS.—Any person who is au-
thorized to enforce this title may—

(1) with or without a warrant or other process—

(A) board, search, inspect, and seize any vessel suspected
of being used to violate this title or any regulation or
Dermit issued under this title and any equipment, stores,
and cargo of such vessel;

(B) seize wherever found any. sanctuary resource taken or
retained in violation of this title or any regulation or
permit issued under this title;

(C) seize any evidence of a violation of this title or of any
regulation or permit issued under this title;

(2) execute any warrant or other process issued by any court of
competent jurisdiction; and

(3) exercise any other lawful authority.

(c) CrviL PENALTIES.—

(1) CrviL PENALTY.—Any person subject to the jurisdiction of
the United States who violates this title or any regulation or
permit issued under this title shall be liable to the United
States for a civil penalty of not more than $50,000 for each such
violation, to be assessed by the Secretary. Each day of a con-
tinuing violation shall constitute a separate violation.

(2) Norice.—No penalty shall be assessed under this subsec-

- tion until after the person charged has been given notice and an
opportunity for a hearing. '

(3) IN REM JURISDICTION.—A vessel used in violating this title
or any regulation or permit issued under this title shall be
liable in-rem for any civil penalty assessed for such violation
and may be proceeded against in any district court of the
United States having jurisdiction.

(4) REVIEW OF CIVIL PENALTY.—Any person against whom a
civil penalty is assessed under this subsection may obtain
review in the United States district court for the appropriate
district by filing a complaint in such court not later than 30

. days after the date of such order and simultaneously serving a
copy of the complaint by certified mail on the Secretary, the At-
torney General, and the appropriate United States attorney.
Upon being served such a complaint, the Secretary shall
promptly file in such court in accordance with section 2112 of
title 28, United States Code, a certified copy of the record upon
which the violation relating to such complaint was foumf(:)r
such penalty imposed. The findings and order of the Secretary
shall be set asidgols»y such court if they are not found to be sup-
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ported by substantial evidence, as provided in section 706(2) of
title 5, United States Code. ~

(5) CoLLECTION OF PENALTIES.—If any person fails to pay an
assessment of a civil penalty under this section after it has
become a final and unappealable order, or after the appropriate
court has entered final judgment in favor of the Secretary, the
Secretary shall refer the matter to the Attorney General, who
shall recover the amount assessed in any appropriate district
court of the United States. In such action, the validity and ap-
propriateness of the final order imposing the civil penalty shall
not be subject to review.

(6) COMPROMISE OR OTHER ACTION BY SECRETARY.—The Secre-
tary may compromise, modify, or remit, with or without condi-
tions, any civil penalty which is or may be imposed under this
section.

(d) FORFEITURE.—

(1) IN GENERAL.—Any vessel (including the vessel’s equip-
ment, stores, and cargo) and other item used, and any sanctuary
resource taken or retained, in any manner in connection with or
as a result of any violation of this title or of any regulation or

- permit issued under this title shall be subject to fgrz;"eiture to
the United States pursuant to a civil proceeding under this sub-
section. :

(2) APPLICATION OF THE CUSTOMS LAWS.—The Secretary may
exercise the authority of any United States official granted by
any relevant customs law relating to the seizure, forfeiture, con-
demnation, disposition, remission, and mitigation of property in
enforcing this title.

(3) DISPOSAL OF SANCTUARY RESOURCES.—Any sanctuary re-
source seized pursuant to this title may be disposed of pursuant
to an order of the appropriate court, or, i perishafle, in a
manner prescribed by reguzztions gromulgated by the Secretary.
Any proceeds from the sale of such sanctuary resource shall for
all pu es represent the sanctuary resource so disposed of in
any subsequent legal proceedings.

(4) PRESUMPTION.—For the purposes of this section there is a
rebuttable presumption that all sanctuary resources found on
board a vessel that is used or seized in connection with a viola-
tion of this title or of any regulation or permit issued under
this title were taken or retained in violation of this title or of a
regulation or permit issued under this title.

(e) PAYMENT OF STORAGE, CARE, AND OTHER COSTS.—
" (1) IN GeNERAL.—Notwithstanding any other law, the Secre-
tary may use amounts received under this section in the form of
civil penalties, forfeitures of property, and costs imposed under
paragraph (2) to pay—

(A) the reasonable and necessary costs incurred by the
Secretary in providing temporary storage, care, and mainte-
nance of any sanctuary resource or other property seized
under this section pending disposition of any civil proceed-
ing relating to any alleged violation with respect to which
such property or sanctuary resource was seized; and

(B) a record to any person who furnishes information
leading to an assessment of a civil penalty, or to a forfeit-
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ure of property, for a violation of this title or of any regula-
tion or permit issued under this title.

(2) LiaBILITY FOR COSTS.—Any person assessed a civil penalty
for a violation of this title or of any regulation or permit issued
under this title, and any claimant in a forfeiture action
brought for such a violation, shall be liable for the reasonable
costs incurred by the Secretary in storage, care, and mainte-
nance of any sanctuary resource or other property seized in con-
nection with the violation.

(f) SuBPOENAS.—For the purposes of conducting any hearin
under this section, the Secretary may issue subpoenas for the attenzf
ance and testimony of witnesses and the production of relevant
papers, books, and documents, and may administer oaths. Witnesses
summoned shall be paid the same fees and mileage that are paid to
witnesses in the courts of the United States. In case of contempt or
refusal to obey a subpoena served upon any person pursuant to this
subsection, the district court of the United States for any district in
which such person is found, resides, or transacts business, upon ap-
Pplication by the United States and after notice to such person, shall
have jurisdiction to issue an order requiring such person to appear
and give testimony before the Secretary or to appear and produce
documents before the Secretary, or both, and any failure to obey
such order may be punished by such court as contempt.

(8) Jurisprcrion.—The district courts of the United States shall
have jurisdiction to restrain a violation of this title and regulations
and permits issued under this title, and to grant such other relief as
may be appropriate. ,

(h) USE oF RESOURCES OF STATE AND OTHER FEDERAL AGEN-
cres.—The Secretary shall, whenever appropriate, use by agreement
the personnel, services, and facilities of State and other Federal de-
partments, agencies, and instrumentalities, on a reimbursable or
nonreimbursable basis, to carry out the Secretary’s responsibilities
under this section.

(i) CoasT GuARD AuTtHORITY Nor Limitep.—Nothing in this sec-
tion shall be considered to limit the authority of the Coast Guard to
enforce this or any other Federal law under section 89 of title 14,
United States Code.

() InsuncTIve RELIEF.—If the Secretary determines that there is
an imminent risk of destruction or loss of or injury to a sanctuary
resource, or that there has been actual destruction or loss o{j or
injury to, a sanctuary resource which may give rise to liability
under section 312, the Attorney General, upon reguest of the Secre-
tary, shall seek to obtain such relief as may be necessary to abate
such risk or actual destruction, loss, or injury, or to restore or re-
place the sanctuary resource, or both. The district courts of the
United States shall have jurisdiction in such a case to order such
reltef as the public interest and the equities of the case may require.
[SEC. 308. AUTHORIZATION OF APPROPRIATIONS.

[To carry out this title, there are authorized to be appropriated:

[(1) $3,000,000 for fiscal year 1985.

[(2) $3,300,000 for fiscal year 1986.

[(3) $3,600,000 for fiscal year 1987.

L[(4) $3,900,000 for fiscal year 1988.]
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JEC. [309) 308 SEVERABILITY.

If any provision of this Act or the application thereof to any
)yerson or circumstances is held invalid, the validity of the remain-
ler of this Act and of the application of such provision to other per-
ions and circumstances shall not be affected thereby.

JEC. 309. PROMOTION AND COORDINATION OF RESEARCH.

The Secretary shall take such action as is necessary to promote
ind coordinate the use of national marine sanctuaries for research
wurposes, including—

- (1) requiring that the National Oceanic and Atmospheric Ad-
ministration, in conducting or supporting marine research, give
priority to research involving national marine sanctuaries; and

(2) consulting with other Federal and State agencies to pro-
mote u‘;'le' by such agencies of one or more sanctuaries of marine
researc

SEC. 310. SPECIAL USE PERMITS.

(e¢) Issuance oF PErmrts.—The Secretary may issue special use
rermits which authorize the conduct of specific activities in a na-
ional marine sanctuary if the Secretary determines such authoriza-
‘ton is necessary—

(1) to establish conditions of access to and use of any sanctu-
ary resource; or : :

(2) to promote public use and understanding of a sanctuary
resource. :

(b) PErmrT TERMS.—A permit issued under this section— ’

(1) shall authorize the conduct of an activity only if that ac-
tivity is compatible with the purposes for which the sanctuary
is designated and with protection of sanctuary resources;

(2) shall not authorize the conduct of any activity for a period
of more than 5 years unless renewed by the Secretary;

(3) shall require that activities carried out under the permit
be conducted in a manner that does not destroy, cause the loss
of, or injure sanctuary resources; and

(4) shall require the permittee to purchase and maintain com-
prehensive general liability insurance against claims arising
out of activities conducted under the permit and to agree to
hold the United States harmless against such claims.

(c) FEES.—

(1) ASSESSMENT AND COLLECTION.—The Secretary may assess
and collect fees for the conduct of any activity under a permit
issued under this section.

(2) AMOUNT.—The amount of a fee under this subsection shall
be equal to the sum of— .

(A) costs incurred by the Secretary in issuing the permit;

(B) costs incurred by the Secretary as a direct result y
the conduct of the activity for which the permit is issued,
ir;céuding costs of monitoring the conduct of the activity;
a

(C) an amount which represents the fair market value of
the use of the sanctuary resource and a reasonable return to
the United States Government.

(3) Use or FEgs.—Amounts collected by the Secretary in the
form of fees under this section may be used by the Secretary—
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(A) for issuing and administering permits under this sec-
tion; and .

(B) for expenses of designating and managing national
marine sanctuaries.

(d) Vrioratrons.—Upon violation of a term or condition of a
permit issued under this section, the Secretary may—

(1) suspend or revoke the permit without compensation to the
permittee and without liability to the United States;

(2) assess a civil penalty in accordance with section 307; or

(3) both. ,

(e) Reports.—Each person issued a permit under this section
shall submit an annual report to the Secretary not later than De-
cember 31 of each year which describes activities conducted under
that permit and revenues derived from such activities during the
year.

() Fisaing.—Nothing in this section shall be considered to re-
qutre a person to obtain a permit under this section for the conduct
of any fishing activities in a national marine sanctuary.

(g) REPorT.—The Secretary of Commerce shall submit an annual
report to the Committee on Merchant Marine and Fisheries of the
House of Representatives and to the Committee on Commerce, Sci-
ence, and Transportation of the Senate which describes activities o/
the Secretary in implementing this section. The Secretary shall
submit the first report under this subsection not later than 12
months after the date of the enactment of this section.

SEC. 311. COOPERATIVE AGREEMENTS AND DONATIONS.

(@) CooPERATIVE AGREEMENTS.—The Secretary may enter into co-
operative agreements with any nonprofit organization—

(1) To aid and promote interpretive, historical, scientific, and
educational activities; and

(2) for the solicitation of private donations for the support of
such activities.

(b) DonaTiOoNS.—The Secretary may accept donations of funds,
property, and services. for use in designating and administering na-.
tional marine sanctuaries under this title.

SEC. 312. DESTRUCTION OR LOSS OF, OR INJURY TO, SANCTUARY RE-
SOURCES. .

(a) LiaBILITY.— A
(1) IN GENERAL.—Subject to paragraph (3), any person who de-
stroys, causes the loss of, or injures any sanctuary resource is
liable to the United States for response costs and damages re-
sulting from such destruction, loss, or injury. '
(2) LIABILITY IN REM.—Any vessel used to destroy, cause the
loss of, or injure any sanctuary resource shall be liable in rem
to the United States for response costs and damages resulting
from such destruction, loss, or injurly.
_ (3) DEFENSES.—A person is not liable under this subsection
l (R
(A) that person can establish by a preponderance of the
evidence that the destruction or loss of, or injury to, the
sanctuary resource was caused solely by an act o;:y God, an
act of war, or an act or omission of a third party, and that
the person acted with due care;
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(B) the destruction, loss, or injury was caused by an activ-
ity authorized by Federal or State law; or

(C) the destruction, loss, or injury was of a de minimis
nature.

(b) RESPONSE ACTION AND DAMAGE ASSESSMENT.—

(1) RESPONSE AcTIONS.—The Secretary may undertake all nec-
essary actions to prevent or minimize the destruction or loss of,
or injury to, sanctuary resources, or to minimize the imminent
risk of such destruction, loss, or injury.

(2) DAMAGE ASSESSMENT.—The Secretary shall assess damages
to sanctuary resources in accordance with section 302(6).

(c) CrviL AcTIONS.— ; .

(1) RECOVERY OF RESPONSE COSTS AND DAMAGES.—The Secre-
tary, acting as trustee for sanctuary resources on behalf L(/)f the
United States, shall commence a civil action in the United
States district court for the appropriate district against any
person or vessel who may be liable under subsection (a) for re-
sponse costs and damages.

(2) VENUE.—Venue for an action under this section lies—

(A) in any district in which the defendant resides or may
be found; '

(B) in any district in which is located the defendant’s
principal place of business;

@©)in t£e district nearest to the national marine sanctu-
ary; and .

(D) in the case of an in rem action, in any district having
Jurisdiction over the vessel.

(d) Use oF RECOVERED AMOUNTS.—Response costs and damages
recovered by the Secretary under this section and civil penalties
under section 307 shall be retained by the Secretary in the manner
provided for in section 107(f(1) o£ the Comprehensive Environmen-
tal Response, Compensation and Liability Act (42 U.S.C. 9607(f)1)),
and used as follows:

(1) RESPONSE COSTS AND DAMAGE ASSESSMENTS.—Twenty per-
cent of amounts recovered under this section, up to a maximum
balance of $750,000, shall be used to finance response actions
and damage assessments by the Secretary.

@) Rsimmnozv, REPLACEMfENT, ’I:lANAGEMENT,fAND IMPR,Ol"(II'J}
MENT.—Amounts remaining after the operation of paragrap
shall be used, in order of nfiority—

(A) to restore, replace, or acquire the equivalent of the
sanctuary resources which were the subject of the action;

(B) to manage and improve the national marine sanctu-
ary within which are located the sanctuary resources which
were the subject of the action; and '

(C) to manage and improve any other national marine
sanctuary. :

(8) USE OF CIVIL PENALTIES.—Amounts recovered under sec-
tion 307 in the form of civil penalties shall be used by the Sec-
retary in accordance with section 307(e) and paragraphs (2)B)
and (C) of this subsection.

(4) FEDERAL-STATE COORDINATION.—Amounts recovered under
this section with respect to sanctuary resources lying within the
Jjurisdiction of a State shall be used under paragraphs (2XA)
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and (B) in accordance with an agreement entered into by the
Secretary and the Governor of that State.

SEC. 313. AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated to the Secretary to carry
out this title the following:

h(I) GfleNE’RAL ADMINISTRATION.—For general administration of
this title— .
 (A) $1,800,000 for fiscal year 1989;

(B) $1,900,000 for fiscal year 1990;

(C) $2,000,000 for fiscal year 1991; and

(D) $2,100,000 for fiscal year 1992. :

(2) MANAGEMENT OF SANCTUARIES.—For management of na
tional marine sanctuaries designated under this title—

(A) $2,000,000 for fiscal year 1989;

(B) $2,500,000 for fiscal year 1990;

(C) $3,000,000 for fiscal year 1991; and

(D) $3,250,000 for fiscal year 1992.

(3) SITE REVIEW AND ANALYSIS.—For review and analysis of
sites for designation under this title as national marine sanctu-
aries—

(A) $450,000 for fiscal year 1989;

(B) $500,000 for fiscal year 1990;

(C) $550,000 for fiscal year 1991; and

(D) $600,000 for fiscal year 1992.

SEC. 314. U.S.S. MONITOR ARTIFACTS AND MATERIALS.

(a) CongressioNaL Poricy.—In recognition of the historical sig-
nificance of the wreck of the United States ship Monitor to coastal
North Carolina and to the area off the coast of North Carolina
known as the Graveyard of the Atlantic, the Congress directs that a
suitable display of artifacts and materials form the United States
ship Monitor be maintained permanently at an appropriate site in
coastal North Carolina.

(b) INTERPRETATION AND DISPLAY OF ARTIFACTS.—

(1) SuBMissioN oF PLAN.—The Secretary shall, within six
months after the date of the enactment of this section, submit
to the Committee on Merchant Marine and Fisheries of the .
House of Representatives a plan for a suitable display in coast-
al North Carolina of artifacts and materials of the United
States ship Monitor.

" (9) ConTENTS OF PLAN.—The plan submitted under subsection

(a) shall, at a minimum, contain— o

(A) an identification of appropriate sites in coastal North
Carolina, either existing or pro‘fosed, for display of arti-
facts and materials of ?fe United States ship Monitor;

(B) an identification of suitable artifacts and materials,
including artifacts recovered or proposed for recovery, for
display in coastal North Carolina;

(C) an interpretive plan for the artifacts and materials
which focuses on the sinking, discovery, and subsequent
manag‘eiment of the wreck of the United States ship Moni-
tor; an : .

(D) a draft coolgerative agreement with the State of North
Carolina to implement the plan.



